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INTERSTATE COMMERCE COMMISSION VS. UNITED STATES 1 
Supreme Court of the District of Columbiaj 
At law No. 81302 

The United States of America, ex rel. Arcata and Mad River 

Railroad Company, relator, 

vs. 

Interstate Commerce Commission, respondent 

! 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, wit: 

1 In the Supreme Court of the District of Columbia 

Filed May 23, 1932 j 

At law No. 81302 

The United States of America, ex rel. Arcata and Mad River 

Railroad Company, relator 

v. 

Interstate Commerce Commission, respondent 
Petition for Writ of Mandamus 

To the Supreme Court of the District of Columbia : | 

Comes now the relator, Arcata and Mad River Railroad Company, 
and respectfully shows to the court: 

1. That the relator herein, Arcata and Mad River Railroad Com¬ 
pany, is a railroad corporation duly organized and existing under 
and by virtue of the laws of the State of California, having its 
principal office and place of business at San Francisco, California, 
and in the State of California. 

2. That the relator is a common carrier engaged in the trans¬ 
portation of persons and property between places on| its railroad 
in California and places in various States of the United States, and 
as such is subject to the provisions of the act of Congress of Feb¬ 
ruary 4, 1887, entitled “An Act to Regulate Commerce,” and acts 
amendatory thereof and supplemental thereto, including the trans¬ 
portation act, 1920, and various other acts of Congress designed to 
regulate interstate commerce, such as the bills of lading act, boiler 
inspection act, the hours of service act, the safety appliance act and 
the transportation of explosives act. 

3. That the relator, together with other railroad systems of trans¬ 
portation, were taken by the Federal Government under the Presi¬ 
dent’s proclamation of December 26, 1917; that I on June 21, 

2 1918, the Director General of Railroads, acting for the Presi- 
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dent, relinquished possession and control of the railroad property 
of the relator; that from and after June 21,1918, the relator operated 
its own railroad during the remaining period of Federal control, and 
connected with the Northwestern Pacific Railroad Company, a rail¬ 
road under Federal control, at Areata, California, and that during 
said period of Federal control the relator engaged as a common 
carrier in general transportation and sustained a deficit in its railway 
operating income for the period of Federal control during which it 
operated its own railroad. * 

4. That respondent, Interstate Commerce Commission, is the com¬ 
mission created by the act to regulate commerce and charged with 
certain duties therein imposed. 

5. That on August 25,1925, your relator filed with the respondent 
commission a claim under section 204 of the transportation act, 1920, 
(said section being reproduced as Appendix A herewith) for reim¬ 
bursement in the amount of $72,401.84 to cover losses in revenue sus¬ 
tained by it during the period from January 1,1918, to February 29, 
1920, because of Federal control and operation of railroads; that said 
claim was seasonably filed and was based on the provisions of said 
section whereby “a carried by railroad which, during any part of 
the period of Federal control, engaged as a common carrier in gen¬ 
eral transportation, and Competed for traffic, or connected with a 
railroad under Federal control, and which sustained a deficit in its 
railway operating income for that portion (as a whole) of the period 
of Federal control during which it operated its own railroad or sys¬ 
tem of transportation,” was given the right to have the commission 
ascertain, in the manner specifically provided in said section, the 

“ deficit,” or decrease, in its railway operating income during 

3 the period of Federal control, as compared with its railway 

operating income for the corresponding portions of the so- 

called test period (defined to mean the three years ending June 30, 
1917), and to promptly certify to the Secretary of the Treasury fhe 
amount, or amounts, so ascertained for payment. 

6. That under date of May 15, 1930, the respondent commission, 
by its division 4, in alleged performance of the duty imposed upon 
it by said section 204, announced its report containing its findings of 
fact, and thereupon entered its order dismissing the claim of said 
railroad company. Finance Docket No. 5045, Areata and Mad River 
Railroad Company Deficit Status, 162 I. C. C. 641. 

7. That in its report annexed hereto as Appendix B, the commis¬ 
sion correctly recited most of the pertinent facts of record before it. 
There is no controversy as to facts. During Federal control and test 
periods relator operated a narrow gauge steam railroad with rail 
and water connections. In the years 1915 to 1919, inclusive, relator 
handled car lots of forest products ranging from 58,000 to 99,000 
tons annually. It transported less than carload freight ranging from 
6,300 tons to 10,300 tons annually. Its revenue from freight traffic 
ranged from $61,000 to $92,000 annually. Its annual earnings from 
passenger business ranged from $6,600 to $8,400, from its mail busi¬ 
ness $600 to $1,200 annually, and from its express business $111 to 
$150 annually. In Valuation Docket 820, 116 I. C. C. 542, the com¬ 
mission determined the value of relator as of June, 1917, for common 
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carrier purposes to have been $421,200. During and prior to the 
period covered by its claim relator filed with the commission tariffs 
and annual reports as required by law. Pursuant to (general Order 
28 of the Director General of Railroads, relator’s rates were increased 
on June 25,1918, but on October 1,1918, and November 10,1918, the 
rates effective prior to June 25, 1918, were reestablished. 

4 8. That the respondent commission, after reiterating the 
finding that relator, during the Federal control period, was a 

narrow-gauge railroad engaged very largely in transportation of 
traffic for a proprietary company, and after referringjto various of 
its reports wherein it discussed the meaning of the expression “ en¬ 
gaged in general transportation ” as used in section 2504,. then pro¬ 
ceeded with the statement,“ The circumstances here, as in those cases, 
give rise to grave doubt as to whether this claimant Jis within the 
intent of the statute,” and further stated that,_“ The carrier’s failure 
to maintain higher rates in the Federal control period has a very 
important bearing upon the matter of jurisdiction,” for the reason 
that had the carrier, maintained the advances in ratei pursuant to 
General Order 28 of the. Director General of Railroads, effective June 
25, 1918, “ it would have suffered no deficit in net railway operating 
income while under private operation in the Federal control period, 
and, hence, under the commission’s construction of the law, relator 
would not have fallen within the definition of “ carrier ” in section 
204 of the transportation act, 1920. Accordingly, respondent com¬ 
mission found, “that the applicant was not engaged in general 
transportation within the meaning of section 204 during the Federal 
control period, and that a proper adjustment of net railway operat¬ 
ing income under the provisions of that section would exclude it 
from benefits thereunder.” 

9. That the construction of the word “deficit” adopted by the 
respondent commission in Deficit Status of Bingham & Garfield 
Railway Company, 99 I. C. C. 724 (referred to as authority for dis¬ 
missing relator’s claim in the instant case), was erroneous in law 
and contrary to the plain intent of Congress as expressed in 

5 section 204, transportation act, 1920; that the majority of the 
commission which adopted such construction was in doubt as 

to its correctness, as evidenced by the statement in said report, “ We 
take this action with the hope and in the expectation that it will 
result in an authoritative construction in an appropriate proceeding 
in court of the term 4 deficit,’ as that term is used in Action 204 of 
the transportation act, 1920 ”; that such construction reversed the 
prior construction of said word as adopted by a majority of the 
commission in Finance Docket 1600, Construction of the word “ Defi¬ 
cit,” 66 I. C. C. 765, wherein it was held that the word “ deficit ” is 
used in paragraph (a) of section 204 in its general and broader mean¬ 
ing to signify a decrease or loss in income under private operation 
in the Federal control period, as compared with the average income 
of the carrier for corresponding portions of the test period, rather 
than an actual deficiency of revenues as compared with expenses; 
that the construction of the word “ deficit,” adopted by the commis¬ 
sion in the instant case, is inconsistent with the manifest policy of 
Congress to measure the compensation of all roads fyr any injury 
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resulting from Federal control by their average incomes during the 
test period as compared with the Federal control period, and renders 
abortive and impossible of consistent administration the relief ex¬ 
plicitly contemplated in section 204 of the transportation act, 1920; 
that such construction makes necessary the application of the for¬ 
mula laid down in section 204 to the claim of one applicant if its 
operating expenses exceeded its operating revenues by as much as 
$1.00 during the Federal control period, whereas another carrier, 
which may have suffered a greater decrease or loss in its income, but 
which did not actually operate “ in the red,” would have its claim 
summarily dismissed; that such a classification of carriers 

6 would be purely arbitrary and wholly unsupported by any 
sound reason ana would be a denial of the purpose of Congress 

to reimburse carriers for losses sustained because of Federal control. 

10. That the order dismissing relators claim is unlawful and void, 
(1) because it is contrary to the findings of fact properly within the 
province and jurisdiction of the commission to find; (2) because the 
respondent commission, after correctly finding the facts, reached 
erroneous conclusions of law thereon, and, because of such erroneous 
conclusions, disclaimed jurisdiction in the premises; and (3) because 
the provisions of the act hereinabove referred to commit no discre¬ 
tion to the respondent commission but impose a mere ministerial duty 
not to be avoided by a disclaimer of jurisdiction, or for any other 
reason. 

11. That the respondent commission, after finding the fact to be 
that the carrier was engaged in the transportation of miscellaneous 
freight for the public generally, and also passengers, mail and ex¬ 
press, and that prior to and during the period covered by its claim 
said carrier filed annual reports and tariffs with the commission, 
thereupon had no discretionary power to find that the applicant was 
not engaged in general transportation within the meaning of section 
204 of the transportation act, 1920, during the Federal control period; 
and that having before it the facts upon which to base a finding as 
to the amount by which relator’s railway operating income during the 
Federal control period was less than during the test period pre¬ 
scribed by the statute, the commission committed an error of law 
in assuming that “ a proper adjustment of net railway operating in¬ 
come ” under the provisions of section 204 would exclude relator 
from benefits thereunder; that the language of the statute as em¬ 
bodied in paragraph (g), section 204, transportation act, 1920, im¬ 
poses upon respondent commission a mere ministerial duty to 

7 “ properly certify to the Secretary of the Treasury the sev¬ 
eral amounts payable to carriers ” under paragraph (f) of said 

section. ' 

12. Relator further charges that the refusal and failure of the re¬ 
spondent commisison to ascertain and certify to the Secretary of the 
Treasury, as contemplated by section 204, the amount by which its 
railway operating income decreased during the period of Federal con¬ 
trol, was arbitrary and contrary to law and deprives relator of the 
compensation to which it is entitled under section 204, and relator 
is advised that it has no other adequate remedy than by petition to 
this honorable court for the issuance of its writ of mandamus. 




INTERSTATE COMMERCE COMMISSION VS. UNITED STATES 5 

13. That the commission did not give consideration to the merits 
of the case so presented by relator under section 204, transportation 
act, 1920, but reached a conclusion which was in effect and in fact a 
denial of its jurisdiction; that had the commission given effect to 
the language of the statute and the clear intent of Conjgress it would 
have been, and is, required thereunder to perform the ministerial 
function to ascertain and to certify to the Secretary of the Treasury 
the amounts payable to the relator. 

Wherefore relator respectfully prays to this honorable court: 

1. That a rule may be laid requiring the respondent, the Interstate 
Commerce Commission, to appear and answer this petition within 
such time as the court may deem proper, and to show cause, by a time 
limited in said rule, why a writ of mandamus should not issue. 

2. That the court grant an order for the issuance of a peremptory 
writ of mandamus, commanding and directing the respondent to 
forthwith ascertain in the manner prescribed in section 204 of the 

transportation act, 1920, the amount by wlhich relator’s 
8 railway operating income decreased during the Federal con¬ 
trol period as compared with the so-called test period, and to 
certify said amount to the Secretary of the Treasury for payment, 
or, if the court be not minded to issue its peremptory i writ, then for 
an alternative writ commanding respondent to appear before the 
court on some day to be named in said writ and sho\i cause, if any 
there be, why a peremptory writ of mandamus should not issue, re¬ 
quiring respondent to perform said acts, and for such other and 
further order and relief as it may be entitled to in thd premises. 

This is the first application for a writ of mandamu^; in this cause. 

As in duty bound your relator will ever pray. 

Arcata and Mad River Railroad Company, 
By James Tyson, President . 

James Tyson, being duly sworn, deposes and says: That he is 
president of the Arcata and Mad River Railroad Company, peti¬ 
tioner herein, and as such, signed the foregoing petition, and that the 
matters and things therein stated he verily believes td be true. 

James Tyson. 

Sworn to and subscribed before me this 16th day of May, 1932. 

(seal.) Helen M. Fi etcher, 

Notary Public .. 

Notary public in and for the city and county of San Francisco , 
State of California. 

My commission expires Oct. 14, 1934. 

Robert E. Quirk, 

Charles D. Drayton, j • • 

Attorneys for Relator. 
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Appendix B 
Filed May 23,1932 

Interstate Commerce Commission 
Finance Docket No. 5045 


Arcata 8c Mad River Railroad Company Deficit Status 

Submitted April 12,1930. Decided May 15,1930 

Provisions of section 204 of the transportation act, 1920, found not 
applicable to the Arcata & Mad River Railroad Company. Claim 
dismissed. 

R. E. Quirk and Norman, Quirk & Graham for the applicant. 

• j • / . » 

Report of the Commission 

* • *. X i '1 ' 

Division 4, Commissioners Meyer, Eastman, and Woodlock 
By Division 4: 

On August 25, 1925, the Arcata & Mad River Railroad Company, 
hereinafter called the applicant, filed with us a claim under section 
204 of the transportation act, 1920, for reimbursement in the amount 
of $72,401.84 for the period from January 1, 1918, to February 29, 
1920. The applicant alleges in its claim that it was a common car¬ 
rier during the period of Federal control; that it operated over public 
as well as private right of way; that it was engaged in general trans¬ 
portation, carrying passengers as well as freight; and that it carried 
a variety of freight traffic for the public generally, but served pri¬ 
marily a particular industry, from which it derived 92 per cent of 
its total revenue. Also, that it connected with the Northwestern 
Pacific Railroad, a carrier under Federal control. Formal hearing 
has been waived. A proposed report has been served and exceptions 
filed. 

The applicant was controlled by the Northern Redwood Lumber 
Company through ownership of its entire capital stock. During the 
test and Federal control periods it operated a narrow-gage line from 
Arcata, Calif., where it connected with the Northwestern Pacific 
Railroad, to Korbel, Calif., a distance of about 13 miles. It appears 
that the carrier also connected with steamers at or near Arcata. The 
carrier was primarily a lumber road, although it carried a relatively 
small tonnage of freight, principally merchandise, for shippers other 
than the proprietaiw company. In our report in Valuation Docket 
No. 820, 116 I. C. C. 542, issued October 8, 1926, the applicant was 
found to be a common-carrier industrial road, but its status as a 
common carrier had not previously been determined by us. 

10 According to the claim, as already stated, about 92 per cent 
of the carrier’s freight revenue was derived from traffic fur¬ 
nished by the proprietary interest. A letter from the carrier’s 
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than 95 per 
m Redwood 


secretary to our Bureau of Accounts, dated May 12, 1^27, contains 
the following: 

“ Since the beginning of 1913 practically all or more 
cent of our revenue has been derived from the Northd 
Lumber Company, and when its timber is exhausted otir operations 
will cease and our line will be abandoned.” 

Although the carrier had been engaged apparently jin interstate 
commerce for many years, it filed no tariffs with us prio^* to 1917, nor 
did it file annual reports with us before 1915. Subsequent to those 
years, however, both tariffs and annual reports have been filed. 

The following statement compiled from the carrier’s annual reports 
indicates the nature and amount of the freight traffic jnandled and 
the revenue therefrom, by years, from 1915 to 1919, inclusive. 


Year 


1915 

1916 

1917 

1918 

1919 


Forest 

Products 


Tons 

99,536 

89,215 

72,680 

67,044 

58,360 


Less than 
carload 


Tons 

8,896 

10,369 

7,193 

6,448 

6,387 


Total 

I 


Tons 

108,432 

199,584 

179,873 

73,492 


64,747 


Freight 

revenue 


$78,899.06 
92,172.13 
76,499.83 
71,988.82 
61,477.74 


The applicant also carried passengers, mail, and expr 
nue therefrom being shown in its anual reports as follb 


ess, the reve- 
ws: 


Year 


1915 

1916 
.i917 

1918 

1919 


Passenger 

revenue 


$7,763.95 

7,013.43 

6.600.00 

6,624.15 

8,404.97 


Mail 


3 


i 


1,267.57 
816.34 
884.16 
589.44 
1,008.64 


Express 


$150.53 

117.77 

111.91 

127.92 
183.48 


In response to request for further particulars as to the interests 
served by the applicant, a statement prepared by certified public 
accountants has been filed for the Federal control period purporting 
to show that 87.75 per cent of the tonnage and 88.72 pet cent of the 
revenue was for account of the Northern Redwood Lumber Com¬ 
pany, and 12.25 per cent of the tonnage and 11.28 pert cent of the 
revenue was for account of other shippers. It is understood, how¬ 
ever, that a large portion of the population served by tjhe applicant 
was dependent upon the proprietary business. 

The carrier’s reports show that during the test period and prior 
thereto its operations were very profitable and that it w^s able to pay 
large dividends to the proprietary company which held its 
11 stock. In 1913 dividends amounted to 20 per cent, in 1914 to 
12.5 per cent, in 1915 to 17.5 per cent, in 1916 to 25 per cent, 
in 1918 to 32.5 per cent, and in 1919 to 25 per cent. Dividends in the 
Federal control period were paid from surplus. Pursuant to Order 
No. 28 of the Director General of Railroads, the carrier’s rates were 
increased on June 25,1918, but on October 1,1918, and November 10, 
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1918, the rates effective prior to June 25 on intrastate and interstate 
traffic, respectively, were restored. The reason for restoration of the 
lower rates is not stated. Traffic had fallen off materially, as shown 
by preceding figures. Losses resulting from decline in proprietary 
traffic were foreseen as inevitable when this road was constructed, as 
evidenced by the fact that the applicant has consistently included in 
its operating expenses depreciation on roadway property purporting 
to represent amortization of the investment upon a limited service 
life, based on the exhaustion of the lumber traffic. Whatever the 
motive for restoring the lower rates, it is reasonably clear that the 
carrier through this action was deprived of substantial revenues 
that would otherwise have increased its net railway operating income 
in the Federal control period, and would thus have reduced the 
amount of the deficit for which it now claims reimbursement. The 
amount of the additional revenue that would have been realized 
through the continuance of the higher rates has not been computed, 
but it is estimated bv the carrier that it would have amounted to 
$16,000 in the period covered by the claim. 

As already stated, the applicant during the Federal control period 
was a narrow-gage carrier engaged very largely in transportation 
of traffic for a proprietary company. In various reports, including 
Deficit Claim of Manitou & Pike’s Peak Ry., 94 I. C. C. 76T; Def¬ 
icit Status of Rural Valley R. R., 131 I. C. C. 509; Deficit Status 
of Glenfield & Western R. R., 150 I. C. C. 39; and Deficit Status of 
Gideon & N. I. R. Co., 158 I. C. C. 329; and other cases cited in 
those decisions, we have discussed the meaning of the expression 
“ engaged in general transportation ” as used in section 204, and 
under varying circumstances have held that the claimants in those 
proceedings were not entitled to reimbursement under that section. 
The circumstances here, as in those cases, give rise to grave doubt 
as to whether this claimant is within the intent of the statute. It is 
significant that the applicant on April 7,1920. returned our form for 
filing claim with the explanation that in its view the applicant was 
not within the statute; and, as before stated, the claim was not filed 
until more than five years later. It is shown that, contrary to 
12 the action of railway companies in general, the applicant failed 
to avail itself of the increased rates provided by the director 
general’s order, the effect being to decrease its net railway operating 
income during the Federal control period as compared with the test 
period. It seems clear that reimbursement of self-imposed losses 
was not within the intent of Congress in enacting the section under 
which the claim was filed. As we have said in disposing of similar 
claims of industrial railroads, it is a matter of small importance 
whether rates on the traffic of a proprietary company are increased 
or not, since loss for the carrier is compensated by gain for the in¬ 
dustry. To the extent that the carrier’s deficit was due to the main¬ 
tenance of subnormal rates on proprietary traffic, reimbursement 
would effect a duplicate benefit to the controlling industry. The 
spirit of the statute would at least require readjustment and elimi¬ 
nation of such abnormalities, in justice to the Government. 

The carrier’s failure to maintain higher rates in the Federal con¬ 
trol period has a very important bearing upon the matter of juris- 
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diction. The director general issued notice of relinquishment of 
this carrier on June 22, 1918. Without passing upon its previous 
status, it is evident that it was privately operated durihg the period 
from June 22, 1918, to February 29, 1920. According to an inves¬ 
tigation by our Bureau of Accounts, the applicant’sldeficit in net 
railway operating income for that period was but $1,783.11, the 
remainder of the claim being accounted for by income in the test 
period. Had the advances in rates been maintained, it is apparent 
that the applicant would have suffered no deficit in net railway 
operating income while under private operation in the! Federal con¬ 
trol period. Hence, under our finding in Deficit Statutes of Bing¬ 
ham & Garfield Ry. Co., 99 I. C. C. 724, a construction of the law 
followed in numerous cases, the applicant would nojt have fallen 
within the definition of the term “ carrier ” in the section of the 
act involved. Failure to apply the rule in this case would result 
in preferential treatment of this applicant as compared with other 
railway companies which through the application of increased rates 
were excluded from the deficit class. 

We find that the applicant was not engaged in general transporta¬ 
tion within the meaning of section 204 during the Federal control 
period, and that a proper adjustment of net railway operating 
income under the provisions of that section would exblude it from 
benefits thereunder. 

An order will be entered dismissing the claim. 

13 Order 

Entered May 15,1930 

Investigation of the matters and things involved in tlfiis proceeding 
having been had, and said division having, on the date hereof, made 
and filed a report containing its findings of fact and conclusions 
thereon, which report is hereby referred to and made a part hereof: 

It is ordered, That the claim of the Areata & Mad River Railroad 
Company under section 204 of the transportation act, 1920, be, and 
it is hereby, dismissed. 

By the commission, division 4. 

[seal.] George B. McGintt, 

Secretary . 

14 Rule to show cause 

Upon the annexed application of the Areata an(l Mad River 
Railroad Company, verified by James Tyson, its president, on the 
16 day of May, 1932, it is 

Ordered that the above-named respondent, Interstate Commerce 
Commission, show cause at a session of this court to lDe held in the 
courthouse of the Supreme Court of the District of Columbia in 
the city of Washington, on the 6th day of June, 1932, as 10 o’clock 
in the .forenoon of that day or as soon thereafter as counsel can be 
heard, why the prayers of said application for a [writ of man¬ 
damus should not be granted. 
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Sufficient reason appearing therefor, let service of this order, and 
the papers upon which it is granted, on the respondent on or before 
the 25th day of May, 1932, be deemed sufficient. 

Dated, Washington, May 23, 1932. 

Jesse C. Adkins, 

Justice of the Supreme Court 

of the District of Columbia. 

15 Marshals return 


Served a copy of the above rule on Interstate Commerce Com¬ 
mission. 

By T. A. Gillis, 

Seoty . 

Personally, 5/23/32. 

Edgar C. Snyder, 

U. S. Marshal in and for the Dist. of Columbia. 

By C. G. Cowley, 

Deputy U. S. Marshal . 
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Answer of Interstate Commerce Commission 


The Interstate Commerce Commission, respondent in the above- 
entitled cause, hereinafter called the commission, now and at all 
times hereafter saving and reserving to itself all and all manner 
of benefit and advantage of exception to the many errors and in¬ 
sufficiencies in the relator’s petition contained, for answer thereto 
or unto so much or such parts thereof as this respondent is advised 
is material for it to make answer unto, and as and for a return to 
the rule to show cause herein issued, answers and says: 

I 


Answering paragraph 1 of the petition, the commission admits 
the allegations therein contained. 


II 

Answering paragraph 2 of said petition, the commission admits 
the allegation that relator is a common carrier engaged in the trans¬ 
portation of persons and property in interstate commerce; the 
17 commission denies the allegation that the relator is subject to 
the transportation kct, 1920, in so far as such allegation may 
be intended or held to allege that said relator is within the purview 
and scope of section 204 of said act. 

As to the other allegations, the commission alleges that they are 
immaterial and do not require an answer, therefore, the commission 
neither admits nor denies those allegations. 

III 

Answering paragraph 3 of the petition, the commission admits 
and alleges that under and pursuant to the President’s proclamation 
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of December 26, 1917, the Federal Government took possession and 
assumed control of the relator’s railroad; that on June 21, 1918, the 
Director General of Kailroads, acting for the President, relinquished 
such possession and control; that from and after June 21, 1918, the 
relator operated its own railroad during the remaining period of 
Federal control, to wit, June 21,1918, to February 29,1920, and that 
it connected with the Northwestern Pacific Kailroad Company at 
Areata, California. The commission denies the allegation that 
during that part of the period of Federal control when the relator 
operated its own railroad, it was engaged as a common carrier in 
general transportation within the meaning of section! 204 of the 
transportation act, 1920, and denies that by such operation as spec¬ 
ified the relator sustained a deficit in its railway operating income, 
within the meaning, intent, or scope of section 204 of the transporta¬ 
tion act, 1920. 

IV 

Answering paragraph 4 of the petition, the commission admits 
the allegations therein contained. 


Answering paragraphs 5 to 8, inclusive, of the petition, the 
18 commission admits the filing by the relator with the commis¬ 
sion of a claim under section 204 of the transportation act, 
1920, and the making and entering by the commission of its report 
and order, dated May 15, 1930, dismissing the relator’s said claim. 
The commission avers that in its said report, which is hereby referred 
to and made a part of this answer, it set forth its findings and con¬ 
clusions, and the commission respectfully refers the court to said 
report and order, which is attached to the petition herein as Appen¬ 
dix B, for full and precise information as to its statements, find¬ 
ings, and conclusions in the premises. j 

vi 

Answering paragraph 9 of the petition, the commission respectfully 
submits and avers that the allegations therein contained are argu¬ 
mentative and conclusions of law, to which the commijssion is not 
required to make answer. The commission, nevertheless^ denies that 
it misconstrued the applicable law in the consideration and decision 
of relator’s application, and denies that its construction was and is 
inconsistent with the purpose and intent of the law or is erroneous 
for the reasons averred by relator, or for any other reason. 

Further answering, the commission alleges that in the proceeding 
before it, the relator was accorded full opportunity to be heard and to 
present evidence in support of its application; that evidence bearing 
upon the matters covered in the report and order of the commission 
was submitted by and on behalf of relator; that by exceptions taken to 
the proposed report of the examiner of the commission, the relator, 
by its counsel, argued and submitted to the commission the particular 
questions raised by relator in this suit, whereupon the commission 
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determined said matters and made and entered its report and order; 
that said report and order included the commission’s findings 

19 of fact, decision, conclusion and order in the premises, and 
that upon the evidence aforesaid, and as shown in and by its 

report, the commission made the findings and stated the conclusions 
upon which the order is based. 

The commission further alleges that the findings and conclusions 
in said report were and are, and that each of them was and is, 
fully supported and justified by the evidence submitted in said 
proceeding as aforesaid; that in making said report and order it 
considered and weighed carefully in the light of its own knowledge 
and experience each fact, circumstance and condition called to its 
attention on behalf of relator, including all material matters covered 
by the allegations of the petition herein; that said order of May 15, 
1930, was not made or issued either arbitrarily or unjustly, or con¬ 
trary to the relevant evidence, or without evidence to support it, and 
that in making said order the commission did not exceed the au¬ 
thority which had been duly and lawfully conferred upon it. 

VII 

Answering paragraph 10 of the-petition, the commission denies 
that its order dismissing relators claim is unlawful and void for 
the reasons alleged in said paragraph, or for any other reason. The 
commission particularly denies that it disclaimed jurisdiction over 
and of the claim; on the contrary the commission alleges that it enter¬ 
tained and took jurisdiction of said relator’s claim, carefully con¬ 
sidered the same in connection with all facts presented to it relevant 
thereto, and thereafter in the light thereof and consonant with the 
applicable law, it made and entered its report and order. 

Further, the commission avers that under and pursuant to 

20 the provisions of section 204 of the transportation act, it was 
vested with jurisdiction to hear and determine claims arising 

under said section; that in the exercise of the power and jurisdiction 
thus vested in it bv the Congress, it was required to construe the 
applicable statute pertaining thereto; that in the case of relator’s 
claim it did, in the exercise of its judgment and discretion, construe 
and interpret said statute and found and determined that relator’s 
claim could not properly and in conformity to said statute be allowed 
and approved; that said decision and order were not made arbitrarily 
or in disregard of the law and the facts; that the decision, findings, 
and order of the commission made in the exercise of its validly con¬ 
ferred jurisdiction can not be reviewed in a proceeding in mandamus. 

Further, the commission avers that the order entered by it in the 
proceeding before it is an order of such character that this court 
may not properly exercise jurisdiction with respect thereto. 

VIII 

Answering paragraph 11 of the petition, the commission denies 
the allegations therein Contained, and alleges affirmatively that the 
commission’s power and authority under the statute is judicial in 
character and not ministerial merely. 
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ix : 

Answering paragraph 12 of the petition, the commission denies 
each and every allegation therein contained, except the allegation 
that the relator has no other remedy except by petition for a writ 
of mandamus, as to which the commission avers that said allega¬ 
tion is a conclusion of law to which it is not required to make 
answer. j 

21 X 

Answering paragraph 13 of the petition, the commission denies 
each and every allegation therein contained. For further answer 
to said allegations, the commission reiterates and by Reference in¬ 
corporates herein the allegations and averments contained in Para¬ 
graph VII of this answer as to its authority and jurisdiction and 
the exercise thereof, and the action which it took in respect of the 
relator’s application under section 204 of the transportation act, 
1920. 

All of which matters and things the commission is ready to aver, 
maintain, and prove as this honorable court may diredj, and hereby 
prays that the rule to show cause be discharged and t ; hat the peti¬ 
tion be dismissed. 

Interstate Commerce Commission, 
ByH. L. Underwood, Attorney. 

Daniel W. Knowlton, 

Chief Counsel , 

Of Counsel . 


says that he 


22 City of Washington, 

District of Columbia , ss: 

Balthasar H. Meyer, being duly sworn, deposes and 
is a member of the Interstate Commerce Commision, the above- 
named respondent, and makes this affidavit on behalf j of said com¬ 
mission; that he has read the foregoing answer and knows the con¬ 
tents thereof, and that the same is true. 

Balthasar H. Meyer. 

Subscribed and sworn to before the undersigned, a Notary public 
within and for the District of Columbia, this 4th day of June, 1932- 

[seal.] Eugenia W. Suter. 
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Memorandum opinion of the court 
Filed Nov. 19, 1932 


Under the decisions of the Supreme Court in Louisville Cement 
Co. v . I. C. C., 246 U. S. 638, and Continental Tie & Lumber Co. v. 
U. S., the latter having been rendered after the decisions of the Court 
of Appeals, in the cases of Cripple Creek, etc., R. R. v . I. C. C. and 
Abilene, etc., R. R. Co. v. I. C. C. I think that the object of the 
statute was to compensate short-line railroads, such as the relator’s 
for losses sustained as a consequence of Federal control and opera¬ 
tion; that the defendant’s earlier construction of “deficit” was the 
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correct one; that its duties in a case where the railroad is one that 
comes within the provisions of the statute are ministerial; and there¬ 
fore that the writ of mandamus should issue as prayed in the petition. 

Bailey, /. 

24 Supreme Court of the District of Columbia 

. Saturday, November 19,1932. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
justice, presiding. 

This cause having been heretofore; heaxd upon the petition, the 
rule to show cause issue thereon, the answer thereto, and the oral de¬ 
murrer made November 9,1932, to said answer, all of which was duly 
argued and submitted to the court on the 9th day of November, 1932, 
it is now ordered that petition be, and the same is hereby, sustained 
and the writ of mandamus ordered to issue as prayed. 

Wherefore, it is considered that a writ of mandamus do forthwith 
issue out of the clerk's office of this court directed to the respondent 
herein commanding it to forthwith ascertain in the manner pre¬ 
scribed in section 204 of the transportation act, 1920, the amount 
by which relator’s railway operating income decreased during the 
Federal control period as compared with the so-called test period 
and to certify said amount to the Secretary of the Treasury for 
payment. 

Further, it is considered that petitioner recover of respondent its 
costs of suit to be taxed by the clerk and have execution thereof. 

25 Supreme Court of the District of Columbia 

Monday, November 28, 1932. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
justice, presiding. 

• Comes now the respondent by its attorney of record and, in open 
court, notes an appeal to the Court of Appeals of this District from 
the judgment entered herein on the 19th day of November, 1932. 

26 In the Supreme Court of the District of Columbia 

Assignment of errors 

Comes now the respondent, Interstate Commerce Commission, and 
says that the Supreme Court of the District of Columbia erred in 
the following particulars, which, upon its appeal to the Court of 
Appeals of the District of Columbia, said respondent assigns as 
errors: 

1. The court erred in holding that the duties of the Interstate 
Commerce Commission, tinder section 204 of the transportation act, 
1920, are ministerial in character and in not holding and determining 
that its functions thereunder are judicial in character. 

2. The court erred in holding that the construction given section 
204 of the transportation act, 1920, by the Interstate Commerce 
Commission, particularly its construction of “ deficit,” was erroneous. 
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3. The court erred in holding that the order of the commission and 
its construction of the said section 204 were subject to re view by the 
court, and in reviewing the same. 

27 4. The court erred in holding that relator was Entitled to a 
writ of mandamus and in entering judgment therefor. 

5. The court erred in refusing to dismiss the petition. 

Daniel W. Knowlton, 

H. L. Underwood,, 

Attorney for Relator . 

Service of the above assignment of errors is hereby acknowledged 
this 1 day of December, 1932. 

Robert E. Quirk, 
Attorneys for Relator . 

28 In the Supreme Court of the District of Columbia 


Designation of record 

The respondent, having perfected an appeal herein tb the Court 
of Appeals of the District of Columbia, hereby requests the clerk of 
the Supreme Court of the District of Columbia to prepare a-trans¬ 
cript of the record on appeal, including therein the following papers 
ana proceedings, to wit: 

1. Original petition and Appendix B thereto attached (omitting 

Appendix A). V 

2. Rule to show cause. 

3. Answer of Interstate Commerce Commission. 

4. Memorandum opinion of court. 

5. Minute of order sustaining petition. 

6. Judgment directing issuance of writ of mandamus. 

7. Notation of appeal in open court. 

8. Assignment of errors. 

9. This designation. 

Daniel W. Knowlton, 

H. L. Underwood, 

Attorneys for Respondent. 

29 Service of the above designation is hereby acknowledged 
this 1 day of December, 1932. 

Robert E. Quite, 
Attorney for Relator . 


30 Supreme Court of the District of Columbia | 


United States of America, 

District of Covumbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 29, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein hied, copy of 
which is made part of this transcript, in cause No. 81302 at law, 
wherein the United States of America, ex rel. Areata and jMad River 
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Railroad Company, is relator and Interstate Commerce Commission 
is respondent, as the same remains upon the hies and of record in 
said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
9th day of DecemDer, 1932. 

[seal.] i Frank E. Cunningham, 

Clerk . 

[Indorsed on cover:] District of Columbia Supreme Court. No. 
5873. Interstate Commerce Commission, appellant, vs. the United 
States of America, ex rel. Areata and Mad River Railroad Company. 
Court of Appeals, District of Columbia. Filed Dec. 15,1932. Henry 
W. Hodges, clerk. 
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The United States of America ex rel. ARcata & 
Mad 

APPEAL FROM TEE SUPREME COURT OF TEE DISTRICT OF 

COLUMBIA 

~j 

BRIEF FOR THE INTERSTATE COMMERCE COMMISSION 

INTRODUCTORY STATEMENT 

This appeal is from a judgment of the Supreme 
Court of the District of Columbia awarding on the 
petition of the Areata & Mad River Railroad Com¬ 
pany, relator below (R. 1-5) a writ of mandamus 
against the Interstate Commerce Commission di¬ 
recting it to ascertain and to certify to the Secretary 
of the Treasury in the manner prescribed in Section 
204 of Transportation Act, 1920 (U. S. Code, Tit. 
49, c. 3, Sec. 73), the amount by which the appellee’s 


River Railroad Company, appellee 


2 


operating income decreased during the Federal 
control period as compared with the so-called test 
period (R. 14). 

OPINION BELOW 

The memorandum opinion of the Supreme Court 
is on pages 13 and 14 of the transcript of record. 
The report of the Interstate Commerce Commission 
appears at R. 6-9, and is reported in 1621. C. C. 641. 


JURISDICTION 


Judgment directing the issuance of a writ of 
mandamus was entered by the Supreme Court on 
November 19,1932 (R. 14) and an appeal in open 
court was noted on November 28,1932 (R. 14). 


QUESTIONS PRESENTED 


1. The power, authority, and function of the In¬ 
terstate Commerce Commission, in respect of 
applications under Section 204 of the Transporta¬ 
tion Act, and especially whether its function is 
judicial or ministerial. 

2. Whether the action of the Co mmis sion was a 
denial of its jurisdiction in the premises or a de¬ 
termination on the merits. 

3. Have the courts power to award mandamus in 
a case where the tribunal vested with jurisdiction 
to entertain and determine a matter has rendered 
a decision involving the exercise of judgment and 
discretion. 
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STATUTE INVOLVED 

The pertinent sections of the Transportation Act, 
1920, U. S. Code, Title 49, c. 3, are set forth in the 
appendix, infra, pages 50 to 52. 

STATEMENT OF THE CASE 
Proceedings before the Commission 

On August 25,1925, appellee, which was delator 
below, filed with the Interstate Commerce Commis¬ 
sion, hereinafter called the Commission, 4 claim 
under Section 204 of the Transportation Act, 1920 
(U. S. Code, tit. 49, c. 3, Sec. 73), for reimburse¬ 
ment in the amount of $72,401.84, for the period 
from January 1,1918, to February 29,1920. 

t 

That section, provides in substance for reim¬ 
bursement to a “carrier,” as therein defined, 1 
which sustained a “deficit in railway operating in¬ 
come” for that portion of the period of Federal 
control during which it operated its own railroad. 

Upon consideration of this application and of 
other evidence presented by the applicant (appel¬ 
lee here), the Commission, on May 15, 1930, made 
and entered its report (R. 6-9), 162 I. C. C. 641, 

1 Paragraph (a) of Section 204 declares: 

“ The term ‘ carrier ’ means a carrier by railroad which, 
during any part of the period of Federal control, engaged as 
a common carrier in general transportation, and competed 
for traffic, or connected, with a railroad under Federal con¬ 
trol, and which sustained a deficit in its railway operating 
income for that portion (as a whole) of the period of Fed¬ 
eral control during which it operated its own rail¬ 
road * * 
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wherein it found that the applicant was controlled 
by the Northern Redwood Lumber Company, which 
owned all its capital stock; that during the test and 
Federal control periods, 2 it operated a narrow-gage 
line from Areata, Calif., where it connected with 
the Northwestern Pacific Railroad, to Korbel, 
Calif., a distance of 13 miles; it also connected with 
steamers at or near Areata; that the carrier was 
primarily a lumber road, although it carried a rel¬ 
atively small tonnage of freight for shippers other 
than the proprietary company; about 92 per cent 
of its freight revenue came from traffic of that com¬ 
pany. During the period of Federal control, ac¬ 
cording to a statement prepared by certified public 
accountants, submitted by the applicant, 87.75 per 
cent of the tonnage and 88.72 per cent of the rev¬ 
enue was for account of the Northern Redwood 
Lumber Company, and 12.25 per cent of the ton¬ 
nage and 11.28 of the revenue was for account of 
other shippers. The report observed “it is under¬ 
stood” that a large portion of the population served 
by the applicant' was dependent upon the pro¬ 
prietary business. 3 

2 The test period, as defined in Section 204 of the Trans¬ 
portation Act, means the three years ending June 30, 1917; 
Federal control period, the period duri.-g which the rail¬ 
roads were in the possession of and under control and opera¬ 
tion of the Government. Compare IT. S. Code, tit. 49, c. 3, 
sec. 71. 

3 The applicant’s railroad was taken over under Federal 
control by the President’s proclamation of December 26, 
1917, and was released from such control June 21, 1918. It 
was privately operated by applicant from June 21, 1918, to 
February 29, 1920. 



5 


It was also found that during the test period and 
prior thereto, operations of the applicant h£d been 
very profitable. Dividends in 1913 amounted to 20 
per cent, in 1914 to 12.5 per cent, in 1915 to 17.5 
per cent, in 1916 to 25 per cent, in 1918 to 32.5 per 
cent, and in 1919 to 25 per cent. Dividend^ in the 
Federal control period were paid from surplus. 
While, pursuant to order of the Director (general 
of Railroads, the carrier’s rates were increased on 
June 25,1918, yet on October 1,1918, and November 
10,1918, the lower rates effective prior to June 25, 
1918, were restored; the reason for this restoration 
was not stated by applicant. The report then 
continued (R. 8) : ; 

* * * Traffic had fallen off materially, 
as shown by preceding figures. Losses re¬ 
sulting from decline in proprietary! traffic 
w T ere foreseen as inevitable when this road 
was constructed, as evidenced by the fact 
that the applicant has consistently in|cluded 
in its operating expenses depreciation on 
roadway property purporting to represent 
amortization of the investment upon a lim¬ 
ited service life, based on the exhaustion of 
the lumber traffic. Whatever the motive for 
restoring the lower rates, it is reasonably 
clear that the carrier through this action was 
deprived of substantial revenues that would 
otherwise have increased its net railway 
operating income in the Federal control pe¬ 
riod, and would thus have reduced the 
amount of the deficit for which it now claims 
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reimbursement. The amount of the addi¬ 
tional revenue that would have been realized 
through the continuance of the higher rates 
has not been computed, but it is estimated 
by the carrier that it would have amounted 
to $16,000 in the period covered by the claim. 

After referring again to the fact that the ap¬ 


plicant, during the Federal control period, was a 
narrow-gage carrier engaged very largely in trans¬ 


portation of traffic for a proprietary company, the 
Commission cited a number of eases decided by it 
in which the meaning of the expression “engaged 


in general transportation,” as used in Section 204 
of the Transportation Act, was considered and 
wherein, under the circumstances, the applicants 
were held not entitled to reimbursement under that 
section. The report then proceeded (R. 8, 9) : 


* * * The circumstances here, as in 

those eases, give rise to grave doubt as to 
whether this claimant is within the intent 
of the statute. It is significant that the ap¬ 
plicant on April 7,1920, returned our form 
for filing claim with the explanation that in 
its view the applicant was not within the 
statute; and, as before stated, the claim was 
not filed until more than five years later. 
It is shown that, contrary to the action of 
railway companies in general, the applicant 
failed to avail itself of the increased rates 
provided by the director general’s order, the 
effect being to decrease its net railway 
operating income during the Federal con¬ 
trol period as compared with the test period. 
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It seems dear that reimbursement of self- 
imposed losses was not within the patent of 
Congress in enacting the section undfer which 
the claim was filed. As we have said in dis¬ 
posing of similar claims of industrial rail¬ 
roads, it is a matter of small importance 
whether rates on the traffic of a proprietary 
company are increased or not, since loss for 
the carrier is compensated by gain] for the 
industry. To the extent that the farrier’s 
deficit was due to the maintenancd of sub¬ 
normal rates on proprietary traffic, reim¬ 
bursement would effect a duplicate benefit to 
the controlling industry. The spirjt of the 
statute would at least require readjustment 
and elimination of such abnormalities, in 
justice to the Government. 

* * * According to an investigation by 
our Bureau of Accounts, the applicant's def¬ 
icit in net railway operating income for that 
period was but $1,783.11, the remainder of 
the claim being accounted for by income in 
the test period. Had the advances in rates 
been maintained, it is apparent that the ap¬ 
plicant would have suffered no deficit in net 
railway operating income while under pri¬ 
vate operation in the Federal control period. 
Hence, under our finding in Deficit Status of 
Bingham <& Garfield By. Co., 991. C. C. 724, 
a construction of the law followed in numer¬ 
ous cases, the applicant would not have fal¬ 
len within the definition of the term “car¬ 
rier” in the section of the act involved. 
Failure to apply the rule in this casje would 
result in preferential treatment of thjs appli- 
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cant as compared with other railway com¬ 
panies which through the application of in¬ 
creased rates were excluded from the deficit 
class. 

The conclusion was (R. 9) : 

We find that the applicant was not en¬ 
gaged in geheral transportation within the 
meaning of section 204 during the Federal 
control period, and that a proper adjustment 
of net railway operating income under the 
provisions Of that section would exclude it 
from benefits thereunder. 

Thereupon the Commission entered its order 
dismissing the claim. (R. 9.) 


Proceedings in Court 

The petition filed in the Supreme Court of the 
District of Columbia sought a writ of mandamus 
to compel the Interstate Commerce Commission to 
ascertain the amount by which appellee’s railway 
operating income decreased during the Federal 
control period as compared with the so-called test 
period and to certify that amount to the Secretary 
of the Treasury for payment. (Petition, R. 5.) 

The theory upon which the petition proceeds is 
that the function of the Commission under said 
Section 204 is purely ministerial, that its action in 
dismissing the application was arbitrary and incon¬ 
sistent with the statute, and that the dismissal was 
a denial of its jurisdiction over such a claim. 
(Petition, pars. 9,10, R. 3 and 4.) 
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It is important to note that the petition contains 
no challenge of the findings of fact contalined in 
the Commission’s report; indeed, it is stated 
“There is no controversy as to facts.” (Petition, 
par. 7, R. 2.) 

The case was heard upon the petition, ansVer and 
oral demurrer to the answer. The Court sustained 
the demurrer and ordered the writ of mandamus to 
issue as prayed (R. 14), holding that the cjommis- 
sion’s duties in a case such as this is ministerial and 
that the Commission’s construction of “deficit” as 
used in the Act was erroneous. (Memorandum 
opinion, R. 13,14.) 

ASSIGNMENT OF ERRORS j 

1. The Court erred in holding that the duties of 
the Interstate Commerce Commission, under Sec¬ 
tion 204 of the Transportation Act, 1920, are 
ministerial in character and in not holdifig and 
determining that its functions thereundler are 
judicial in character. 

2. The Court erred in holding that the construc¬ 
tion given Section 204 of the Transportation Act, 
1920, by the Interstate Commerce Commission, par¬ 
ticularly its construction of “deficit,” was 
erroneous. 

8. The Court erred in holding that the order of 
the Commission and its construction of tile said 
Section 204 were subject to review by the Court, and 
in reviewing the same. ! 
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4. The Court erred in holding that appellee was 
entitled to a writ of mandamus and in entering 
judgment therefor. 

5. The Court erred in refusing to dismiss the 
petition. 


SUMMARY OF THE ARGUMENT 

1. Since the statute, Section 204, is confined in 
its terms and in the provision which it makes and 
the benefits it bestows to “carriers” as therein de¬ 
fined, it is obvious that in order to properly admin¬ 
ister the law, the Commission must as a prerequi¬ 
site to issuing a certificate for the payment of any 
sum find and determine that the applicant is a 
“carrier” in the sense and import of the term as 
used in Section 204, and that it did sustain a “defi¬ 
cit in railway operating income” within the mean¬ 
ing and intent of the section. It is clear that the 
Commission could not administer or apply the stat¬ 
ute without construing it, and its construction in¬ 
volved the exercise of judgment and discretion. 
Hall v. Payne, 254 U. S. 343. Such a function as 
that imposed upon the Commission here is judicial. 
U. S. ex rel. Abilene & Southern Ry. Co. v. I. C. C., 
8 P. (2d) 901 (Ct. of App. IX C.), certiorari denied, 
270 U. S. 650. 

2. The report of the Commission (R. 6-9 and 162 
I. C. C. 641) demonstrates beyond controversy that 
the Commission took jurisdiction of the appliea- 



tion, considered it, and decided it on the merits. 
The dismissal was upon two grounds, as shown 
by the concluding part of the report, to wijt: That 
the applicant was not “engaged in general trans¬ 
portation” and in effect that it had susta|ined no 
deficit. 

Jurisdiction is the power to decide and does not 
depend upon a correct decision. Fauntleroy v. 
Lum, 210 U. S. 230, 235; Binderup v. Pdthe Ex¬ 
change, 263 U. S. 291,305-308. 

3. It is well settled by repeated decision^ of the 
Supreme Court of the United States and of this 
court that a decision of an executive officerl or of a 
tribunal, made in the discharge of a duty imposed 
by law and involving the exercise of judgment and 
discretion, may not be reviewed by mandamus. 
Mandamus can not be had to compel a particular 
exercise of judgment and discretion. It may not 
be used as a substitute for a writ of error. Ness 
v Fisher, 223 U. S. 683, and eases eited, pdge 692; 
Knight v. Lane, 228 U. S. 6,13; Alaska Smokeless 
Coed Co. v. Lane, 250 U. S. 549; Hall v. Payne, 254 
U. S. 343; I. C. C. v. Waste Merchants Assn., 260 
U. S. 32; Work v. Rives, 267 U. S. 175,183; I U.S. ex 
rel. Cripple Creek & Colorado Springs R\. Co. v. 
I. C. C., 11 F. (2d) 554 (Ct. of App. D. C.l 

Where there is discretion, even though its conclu¬ 
sion be disputable, it is impregnable to mandamus. 
Alaska Smokeless Coal Co. v. Lane, supra, 555. 
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4. That the Commission’s order was not made 
arbitrarily is plain. The reasons advanced in sup¬ 
port of it are cogent and compelling. Its construc¬ 
tion of the statute is reasonable and effects the 
obvious purpose and intent of the Congress in its 
enactment. This is consonant with the canon of 
statutory construction that statutes are to be con¬ 
strued to effectuate the purpose sought to be 
achieved by the legislature. New Haven R. R. v. 
I. C. C., 200 U. S. 361, 391; Ash Sheep Co. v. l T . S., 
252 U. S. 159, 170: The purpose of the law is the 
ever insistent consideration in its interpretation. 
U. S. v. Antikamnia Co., 231U. S. 654, 667. 

Furthermore, the Commission’s construction of 
“deficit” as used in the statute involved has re¬ 
ceived judicial approval. TJ. S. v. Butte, Anaconda 
& Pac Ry. Co., 38 F. (2d) 871 (Dist. Ct. Montana) ; 
affirmed, Butte, A. & P. Ry. Co. v. U. S., 61 F. (2d) 
587 (9th C. C. A.). 

To allow a payment to a carrier such as appellee, 
which, by its own action in failing to maintain 
higher rates prescribed by the Director General, 
deprived itself of substantial revenues with which 
there would have been no operating deficit, would 
be to subvert the purpose of Congress. As the 
Commission well said, reimbursement for self-im¬ 
posed losses was not within the intent of Congress. 

It is significant that appellee itself in 1920 enter¬ 
tained the view that it was not within the statute 
as a railroad engaged in general transportation. 
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ARGUMENT 


The function and duty of the Commission under Section 
204 of Transportation Act, 1920, is judicial in character 
and the administration and application of that section 
requires construction and interpretation thereof 

Section 204, in paragraph (a) defines those which 
come within its purview, thus: j 

The term “carrier” means a carrier by 
railroad, which, during any part of the 
period of Federal control, engaged as a com¬ 
mon carrier in general transportation, and 
competed for traffic, or connected, with a 
railroad under Federal control, and which 
sustained a deficit in its railway operating 
income for that portion (as a whole) of the 
period of Federal control during wliich it 
operated its own railroad or system of trans¬ 
portation ; * * *. 

Paragraph (c) requires the. .Commission to as¬ 
certain for every carrier, for every month of the 
period of Federal control during which its railroad 
was not under Federal operation, its deficit in rail¬ 
way operating income, if any, and its railroad 
operating income, if any, (called “Federal dontrol 
return ), and the average of its deficit in railway 
operating income, if any, and of its railway operat¬ 
ing income, if any, for the three corresponding 

months of the test period taken together (called 
the ‘ ‘ test period return ”). j 

155444—33 3 
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Paragraphs (d), (e), and (f), prescribe how the 
computation is to be made, and paragraph (g) pro¬ 
vides that the Commission shall promptly certify 
to the Secretary of the Treasury “the several 
amounts payable to carriers under paragraph (f) 
Now, it would seem that little argument is needed 
to establish that whenever the Commission’s juris¬ 
diction and authority under this section are in¬ 
voked by an applicant claiming to come thereunder, 
it is the duty of the Commission to determine 
whether the applicant is within the terms and con¬ 
ditions prescribed. Certainly if it appeared that 
the applicant was not a “carrier by railroad,” the 
Commission would not need to enter upon a compu¬ 
tation to ascertain whether the applicant had sus¬ 
tained a “deficit in its railway operating income” 
for the period specified in the section. This would 
be true if it appeared that the applicant was not 
“engaged as a common carrier in general trans¬ 
portation” and did not compete for traffic, or con¬ 
nect with a railroad under Federal control. Still 
further, suppose an applicant was found to be a 
street or interurban electric railway such as is 
under the exception of the section not entitled to 
its benefits, surely no one will contend that the 
Commission should certify any deficit for it. 

This same duty of the Co mmis sion to make de¬ 
terminations applies to the various provisions of 
the section. No other officer or tribunal is vested 
with authority to make such determinations; the 



duty of the Secretary of the Treasury id (para¬ 
graph (g) ): 

to draw warrants in favor of each such car¬ 
rier upon the Treasury of the Uniteji States 
for the amount shown in such certifijcate (of 
the Commission) as payable thereto.j 

It can not be asserted that Congress did not in¬ 
tend that some officer or tribunal was to pass upon 
the question whether an application was within 
the purview and scope of the enactment. On the 
contrary, the statute plainly indicates that the Com¬ 
mission is the tribunal so empowered. Compare 
Great Northern By. v. U. S., 277 U. S. lj72, 180; 
Catholic Bishop of Nesqually v. Gibbon, 158 U. S. 
155,166,167; Cosmos Co. v. Gray Eagle Oil Co., 190 
U. S. 301, 308, 309. As the Commission then was 
and is charged with administration of thej Act, it 
follows that imposition of that duty carried} with it 
as a necessary concomitant the power to cjonstrue 
and interpret the provisions of the Act. 

The language of the Supreme Court in 
Payne, 254 U. S. 343, is particularly apt here. That 
case was a suit in mandamus wherein were involved 
asserted rights under the public land law. Speak¬ 
ing of the act there in question and of the Secretary 
of Interior’s construction of it, it was said (]j>. 347) : 

He could not administer or apply jfche Act 
without construing it, and its constjruetion 
involved the exercise of judgment ajnd dis¬ 
cretion. 


Hall v. 
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That the construction and interpretation of a 
statute is a judicial and not a ministerial function 
is well settled. Riverside Oil Co. v. Hitchcock, 190 
U. S. 316; Ness v. Fisher, 223 U. S. 683; Alaska 
Smokeless Coal Co. v. Lane, 250 U. S. 549; Hall v. 
Payne, supra. 

That the function of the Commission under said 
Section 204 is judicial in character is specifically 
and expressly held by this Court in U. S. ex rel. Abi¬ 
lene & Southern By. Co. v. Interstate Commerce 
Commission, 8 F. (2d) 901; certiorari denied, 270 
TJ. S. 650. In that case relator sought mandamus 
against the Commission to require it to: 

ascertain the facts and to perform the duties 
required of it by Section 204 of the Trans¬ 
portation Act of 1920, and specifically to as¬ 
certain the amount of the deficit in its rail¬ 
way operating income for the period * * * 
during which the appellee operated its own 
railroad * * * and to certify to the Sec¬ 
retary of the Treasury the amount payable 
to it under said section. 

It will be observed that the object sought was pre¬ 
cisely that sought in the case at bar. This Court 
in its opinion said (p. 901) : 

The question here involved is whether or 
not the appellant railway company, during 
the period from January 1,1918, to July 1, 
1918, was under Federal control. If it was 
not, it has been denied the right to have the 
amount of the deficit sustained by it during 
that period ascertained and determined by 
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the Commission, and the amount sb found 
certified to the Secretary of the Treasury 
for payment. j 

After referring to a hearing upon the application 

before the Co mmi ssion and the decision thereon 

| 

holding that as the carrier had been under Federal 
control, it could make no claim for compensation 
under Section 204, it was said (p. 902) : | 

* * * The statute here under j consid¬ 
eration provides for the payment of ja deficit 
to railroads not under Federal operation; 
the deficit to be ascertained by the Interstate 
Commerce Commission in the manrier pro¬ 
vided in the Transportation Act. This duty 
imposed upon the Commission is judicial in 
character, calling for a determination, not 
only upon the facts arising in the particular 
case, but for an interpretation of the law ap¬ 
plicable thereto. This, we think, cjalls for 
more than a mere ministerial act, to 
formed by the Commission under 
direction of law. It invokes the exercise of 
judicial discretion which cannot be con¬ 
trolled by the writ of mandamus, j 

The Court below appears to have taken the view 
that the Abilene <& Southern By. Co. ease has in 
effect been overruled by the recent decision of the 
Supreme Court of the United States in Continental 
Tie <& Lumber Co. v. U. S., 286 U. S. 290,| and to 
interpret that decision as a holding that the func¬ 
tion of the Commission under Section 204 isj merely 
ministerial and not judicial. 


be per- 
express 


I 

I 
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We do not understand this decision to have all 
the implications which some may desire to ascribe 
to it. That case involved the questions whether a 
payment received under Section 204 was income 
under the 16th Amendment or the Revenue Act of 
1918 and if it were, whether it should have been 
set up in 1920 as accrued, or in the year when the 
amount to be paid was determined by the Commis¬ 
sion. It was held that the right to payment accrued 
upon the passage of the Transportation Act, 1920, 
and as a computatipn could have been made from 
the carrier’s records, the amount which might be 
expected to be paid could be closely estimated, even 
though there might be some difference between the 
estimate and the amount finally determined by the 
Commission. In connection with that question the 
Court said (p. 295) : 


* * * But we think that the function 
of the Commission under the act was min¬ 
isterial, to ascertain the facts with respect 
to the carrier’s operating income by a com¬ 
parison of the experience during the test 
period with that during the term of federal 
control. The right to the award was fixed 
by the passage of the Transportation Act. 
What remained was mere administrative 
procedure to ascertain the amount to be paid. 
Petitioner’s right to payment ripened when 
the act became law. What sum of money 
that right represented is, of course, a dif¬ 
ferent matter. 
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It can not in reason be said that the Court meant 
to hold that the Commission’s entire function in 
respect of cases under Section 204 was ministerial. 
Such a conclusion would be in the teeth of all those 
cases wherein it has been held that the construction 
and application of a statute by an officer or tribunal 


T 


It can 
erturn 


charged with its administration is judicial, 
not be assumed that that Court would o 
these cases mb silentio. 

I 

We think there is no inconsistency between these 
two decisions. In the Continental Tie <Sc If umber 
Company case the Court was passing upon a tax 
question with relation to an amount received by a 
railroad pursuant to a certificate of the Commis¬ 
sion made under Section 204 of the Transportation 
Act. The Court was considering what the duty of 
the Commission was with respect to a railroad’s 
claim under that section when the Commission had 
held it entitled to the benefits of the law and it was 
in respect to such a situation that the quoted lan¬ 
guage was used, and it should be limited to the 
precise case before that Court. In Webster v. Fall, 
266 U. S. 507, 511, it was said: j 

Questions which merely lurk in the record, 
neither brought to the attention of the court 
nor ruled upon, are not to be considered as 
having been so decided as to constitute 
precedents. 

In the Continental case the question here discussed 
did not even lurk in the record. 
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In our judgment the Abilene and the Continental 
cases may readily be reconciled. When the Com¬ 
mission determines that an applicant under Section 
204 is within the purview of that section, it acts 
judicially; thereafter, when in pursuance of that 
determination it proceeds to ascertain the amount 
due the applicant, it acts ministerially. 

II 

The Commission took jurisdiction of the application and 
claim of appellee, considered and determined it on the 
merits 

Said Mr. Justice Holmes, in Fauntleroy v. Cum, 
210 U. S. 230, at pages 234, 235: 

No doubt it sometimes may be difficult to 
decide whether certain words in a statute 
are directed to jurisdiction or to merits, but 
the distinction between the two is plain. 
One goes to the power, the other only to the 
duty of the court. Under the common law 
it is the duty of a court of general jurisdic¬ 
tion not to enter a judgment upon a parol 
promise made without consideration; but it 
has power to do it, and, if it does, the judg¬ 
ment is unimpeachable, unless reversed. 

In Binderup v. Bathe Exchange, 263 U. S. 291, 
the Court said (pp. 305, 306) : 

Jurisdiction is the power to decide a jus¬ 
ticiable controversy, and includes questions 
of law as well as of fact. * * *; and this 
(Federal) jurisdiction can not be made to 
stand or fall upon the way the court may 
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chance to decide an issue as to the legal suffi¬ 
ciency of the facts alleged any moire than 
upon the way it may decide as to the legal 
sufficiency of the facts proven. Its decision 
either way upon either question is predicated 
upon the existence of jurisdiction, n|ot upon 
the absence of it. 

I 

A perusal of the Commission’s report (R. 6-9, 
and 162 I. C. C. 641) will leave no doubt that the 
dismissal of the appellee’s application was on the 
merits and not for want of jurisdiction. The re¬ 
port discusses quite fully the status and situation of 
the appellee, its ownership, its traffic, its earnings. 
It finds that during the Federal control pejriod ap¬ 
pellee was a narrow-gage carrier engaged very 
largely in transportation of traffic for its proprie¬ 
tary company and points to its failure to keep in 
effect the higher rates made operative whi^e it was 
under Federal control, finds that the failure to do 
so created the deficit and that there would have 
been no deficit if the higher rates had beejn main¬ 
tained. It observed: 

it seems clear that reimbursement of self- 
imposed losses was not within the intent of 
Congress in enacting the section under which 
the claim was filed. (R. 7, 8.) 

In the light of this report it is very clear that 
what the Commission did here was to take juris¬ 
diction and adjudicate the claim on the facjs in the 
light of the statute as interpreted by it. It found 
that under the statute, as construed by it, the ap- 

155444—33-4 
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peUee’s claim could not be allowed for two reasons: 
One, that it was not a carrier “engaged in general 
transportation,” and, two, that its self-imposed 
losses were not reimbursable from the Government, 
and would exclude it from the benefits of the 
statute. 

It is plain that the Commission did not dismiss 
the appellee’s claim for want of jurisdiction in the 
sense that it was not authorized to pass upon it. 
As pointed out in Fauntleroy v. Lum, supra, the 
word “jurisdiction” is often loosely used to refer 
to the duty of the tribunal rather than to its power. 

Now, there can be no question that the Commis¬ 
sion was vested with power (i. e., jurisdiction) to 
determine whether an applicant was entitled to an 
award to compensate it for a deficit. The appellee 
must be held to have conceded that because it made 
its application to the Commission. What the Com¬ 
mission did was to determine that under the law 
as applied to the facts the appellee did not come 
within the terms of the law and hence was not 
entitled to recompense. Having so found, the Com¬ 
mission had no jurisdiction to allow the claim; that 
is, it was its duty to dismiss it. Appellee’s assertion 
that the Commission did not take jurisdiction of its 
claim—that is, exercise its power to determine— 
because it held it was not a common carrier engaged 
in general transportation and had not sustained a 
deficit within the intent and purpose of the law, 
would, if pursued to its logical conclusion, result 



in a holding that the Commission entertained or 
took jurisdiction of a claim only when it allowed it. 

The eases relied on to support the view that the 
Commission declined jurisdiction are inapjplicable 
to the situation here presented. In I. C. C. V. Hum¬ 
boldt Steamship Co., 224 U. S. 474, the Conjmission 
was petitioned to require certain railways operat¬ 
ing in Alaska to file tariffs, to establish through 
routes and joint rates in conjunction with the Hum¬ 
boldt and to afford proper interchange facilities. 
Without deciding whether it would be warranted 
under the facts in issuing an order making such 
requirements, the Commission held that it was with¬ 
out jurisdiction to make the order because Alaska 
was not a “territory” and hence the Co mm ission 
had no power over carriers there. 

I 

So in Louisville Cement Co. v. I. C. C., 246 U. S. 
638, cited by the Court below in its memojrandum 
opinion (R. 13), the Commission had been Risked to 
award reparation for overcharges paid by the 
Cement Company. It held that it could not because 
of the statute of limitation which had, as it thought, 
run against the claim. Under that view it held 
that the overcharges “are barred from our consid¬ 
eration” (p. 640). 

Now, these two eases do but emphasize the dis¬ 
tinction between cases where mandamus wilj lie and 
where it will not. In these cases there wag a clear 
failure to exercise the power to determine. In the 
instant case, as in the cases already cited, there was 
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an exercise of the power, and a decision on the 
merits of the appellee’s claim; the real complaint 
concerning it here is that the exercise of that power 
resulted adversely to appellee. 

Work v. Rives, 267 U. S. 175, considered a con¬ 
tention very much like that made in this case. 
Under a remedial act the Secretary of the Interior 
was authorized to consider and allow claims for 
net losses sustained by those who at the solicitation 
of the government had invested money in the pro¬ 
duction and in preparing for production of certain 
metals needed for war purposes. The relator 
Rives presented a claim to the Secretary who al¬ 
lowed it in part but refused to allow an item of 
$9,600 expended in obtaining a release from a con¬ 
tract to buy land containing manganese. It was 
asserted in a petition for mandamus that in refus¬ 
ing to allow that item the Secretary had held that 
he was without jurisdiction to allow it. The Su¬ 
preme Court of the United States, however, held 
otherwise. In its opinion, after referring to the 
line of cases which hold mandamus available when 

I 

an inferior tribunal refused to take jurisdiction, 
it said (pp. 184,185) : 

* * * It is sought to bring the present 
case within this class by the averment in the 
petition that the Secretary of the Interior 
has refused to take jurisdiction of the claim 
for the loss of $9,600 through the real estate 
contract. This averment is met by a denial 
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in the answer and the affirmative allegation 
that the Secretary did consider the claim 
and disallowed it for cause deemed by him 
to be good. This mandamus was granted by 
the courts below on demurrer to the answer. 
Its allegations must be taken as acLmitted. 
Moreover, it is clearly shown by the exhibits 
to the pleadings that the Secretary decided 
that on its merits the claim was not for the 
kind of loss which Congress intended the 
Secretary to reimburse. j 

I. C. C. v. Waste Merchants Assn., 260 I . S. 32, 
is also like the case at bar. There the Commission 
had dismissed after extensive hearings a complaint 
in reparation. In holding that a writ of man¬ 
damus should not issue against the Commission, it 
was said (p. 34): 


We have no occasion to consider tjhe mer¬ 
its of the controversy before the Oommis- 
sion. That it did not dismiss the coinplaint 
for lack of jurisdiction is clear, ijt heard 
the case fully. * * * The Co remission 
dismissed the complaint because it held that 
the petitioners were not entitled to Relief. 

The appellee’s real complaint is not that the 
Commission did not take jurisdiction and decide 
the ease, but that it decided it wrongly and con¬ 
trary to appellee’s view of the applicable law. But 
jurisdiction, as is shown by the cases cited, is the 
power to decide, and involves a wrong decision as 
well as a right one. 
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III 


The Commission’s decision made in the exercise of judg¬ 
ment and discretion in a matter committed to it by 
Congress is impregnable to mandamus 

The question here presented is not whether the 
decision of the Commission is right or wrong, but 
whether it was made in the exercise of judgment 
and discretion and not arbitrarily. The decision 
turned upon the question whether the carrier was 
such within the meaning of that term as defined in 
Section 204 of the Transportation Act, 1920, and 
further, whether it had suffered a deficit in oper¬ 
ating income within the purview and intent of the 
statute. 

The two questions must be determined by the 
Co mmi ssion, because its authority to issue the cer¬ 
tificate to the Secretary of the Treasury for the 
amount of any deficit found due under the section 
must be rested upon a finding favorable to the 
claimant on these two points, and without such find¬ 
ing a certificate could not properly issue as the 
claimant would not otherwise be entitled to the 
benefit of the Act. The Commission must decide 
what carriers come within the Act if for no other 
reason than because no other tribunal or officer is 
designated to do so and obviously some one must 
do it. 

Upon the facts the Commission found that ap¬ 
pellee was not within the terms of the Act on the 
two grounds already set forth. 
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There is no challenge of the findings of fact made 
by the Commission. Indeed, appellee, in ijs peti¬ 
tion herein, states “There is no controversy as to 
facts.” 

Since the Co mmi ssion was bound to construe the 
law, and did so in the exercise of its judgment and 
discretion, its action resulting therefrom can not 
be reviewed in a proceeding in mandamus, This 
rule is well settled. It was stated in Ness v. Fisher, 
223 U. S. 683, wherein the Court refused to review 
a construction plaeed upon an act by the Secretary 
of the Interior, thus (p. 691) : 

So, at the outset we are confronted with 
the question, not whether the decision of the 
Secretary was right or wrong, but Whether 
a decision of that officer, made in the dis¬ 
charge of a duty imposed by law and involv¬ 
ing the exercise of judgment and discretion, 
may be reviewed by mandamus and he be 
compelled to retract it, and to give effect 
to another not his own and not having his 
approval. The question is not new, but has 
been often considered by this court and uni¬ 
formly answered in the negative. Decatur 
v. Paulding, 14 Pet. 497, 515; United^ States 
ex rel. Tucker v. Seaman, 17 How. 225, 230; 
Gaines v. Thompson, 7 Wall. 347; Litchfield 
v. Register and Receiver, 9 Wall. 575; 
United States ex rel. McBride v. Schurz, 102 

i 

U. S. 378; United States ex rel. Dunlap v. 
Black, 128 U. S. 40, 48; Riverside Oil Co. v. 
Hitchcock, 190 U. S. 316, 324. 
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In Alaska Smokeless Coal Co. v. Lane, 250 U. S. 
549,555, it was said: 

Where there is discretion * * * even 
though its conclusion be disputable, it is im¬ 
pregnable to mandamus. 

In Hall v. Payne, 254 U. S. 343, speaking of the 
Act there in question and the Secretary’s construc¬ 
tion of it, it was said (p. 348) : 

The view for which the relator contends 
was not so obviously and certainly right as to 
make it plainly the duty of the Secretary to 
give effect to it. The relator, therefore, is 
not entitled to a writ of mandamus. 

To the same effect are Knight v. Lane, 228 U. S. 
6; I. C. C. v. Waste Merchants Assn., 260 U. S. 32; 
Work v. Rives, 267 U. S. 175; U. S. ex rel. Cripple 
Creek & Colorado Springs R. Co. v. I. C. C., 11 F. 
(2d) 554 (Ct. of App. D. C.). 

Under the authorities it is certain that there was 
no warrant for th4 issuance of the writ applied for 
by appellee. 

IV 

The Commission’s construction of the applicable statute 
was reasonable and not arbitrary; indeed it was correct 

Although we might rest the case upon the points 
already discussed, we think it appropriate to show 
the basis for, and the justification of, the Commis¬ 
sion’s decision and its construction of the statute. 
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The meaning of “ engaged as a common carrier iii general 

transportation ” 

First, as to the holding that the appellee jwas not 
“engaged as a common carrier in general transpor¬ 
tation.” It will be remembered that this appellee 
is, through stock ownership, entirely owne<jl by the 
Northern Redwood Lumber Company, carriage of 
the products of which furnished about 92 per cent 
of the railroad freight revenue. While it did carry 
during the period under consideration less-tban-ear- 
load freight for the public generally, as well as mail 
and express, it was primarily a facility! of the 
proprietary company for whose benefit it was con¬ 
structed. In concluding that this carrier Was not 

l 

“engaged in general transportation,” the Commis¬ 
sion followed the precedents established by other 

l 

cases, some of which are cited in its report. (R. 8, 
and 162 I. C. C. 643.) The leading case is Deficit 
Claim of Manitou & Pike’s Peak By., 94 I. C. C. 
767. In that case the Co mmi ssion had fofind that 
the Manitou operated by steam locomotives a cog 
railroad about 9 miles in length to the sufomit of 
Pikes Peak; its business being almost exclusively 
passenger tourist. In discussing the question 
whether that railroad was “engaged in general 
transportation,” the Commission called attention to 
the fact that the quoted expression first Occurred 
in the proclamation of the President taking over 
the transportation systems under Federal control, 
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which was authorized by the Act of Congress giv¬ 
ing the President power to take possession and as¬ 
sume control of “any system or systems of trans¬ 
portation, or any part thereof.” The Presidential 
Proclamation took over 

each and every system of transportation and 
the appurtenances thereof located wholly or 
in part within the boundaries of the con¬ 
tinental United States and consisting of rail¬ 
roads and owned or controlled systems of 
coastwise and inland transportation engaged 
in general transportation * * * to the 

end that such systems of transportation be 
utilized for the transfer and transportation 
of troops, war material, and equipment to 
the exclusion so far as may be necessary of 
all other traffic thereon; and that so far as 
such exclusive use be not necessary or desir¬ 
able such systems of transportation be op¬ 
erated and utilized in the performance of 
such other services as the national interest 
may require and of the usual and ordinary 
business and duties of common carriers. 


It also noted that the expression “engaged as a 
common carrier in general transportation” first 
appeared in Section 1 of the Federal Control Act, 
in a provision inserted to cover and give the benefit 
of the act to independent railroads which competed 
for traffic with a railroad under Federal control, or 
which connected with such railroads and were en¬ 
gaged as common carriers in general transporta¬ 
tion. 
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The Commission then observed that when Con¬ 
gress came to consider measures for the relief of 
carriers privately operated in the Federal Control 
period and of carriers generally for the six months 
immediately following termination of Federal con¬ 
trol, it again adopted in Sections 204 and 209 of the 
Transportation Act substantially the same descrip¬ 
tive term used in the President’s proclamation and 
in Section 1 of the Federal Control Act, thus con¬ 
fining the benefits to railroads “engaged in general 
transportation.” j 

It was then said (p. 770) : j 

It is reasonable and necessary to assume 
that Congress, in adopting in section 1 of the 
Federal control act, without explanation or 
qualification, the descriptive term employed 
by the President in his proclamation, in¬ 
tended to include such railroads, apd only 
such railroads, as answered to the descrip¬ 
tion ; and when it again employed this term 
in defining the carriers which shouhjl be en¬ 
titled to relief under the provisions of sec¬ 
tions 204 and 209 of the transportation act, 
there is the strongest possible presumption 
that the relief should be extended jonly to 
such carriers as fell within the scope of the 
proclamation and the provisions of | section 
1 of the Federal control act. The proclama¬ 
tion of December 17, 1917, and the various 
provisions of the statutes must be construed 
in harmony; and as the descriptive term 
now before us for construction first ap- 
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peared in the proclamation, its meaning 
must be sought in the circumstances sur¬ 
rounding the issuance of the proclamation 
and its evident purpose. The circumstances 
were without precedent or parallel, and lit¬ 
tle can be gained by pursuing the judicial 
construction of the word “general” under 
other circumstances and at other times. The 
proclamation was issued under authority of, 
and pursuant to, the act of August 29,1916, 
which authorized the President to utilize the 
transportation systems for purposes con¬ 
nected with the emergency of war, and for 
no other purpose. There was no occasion 
to take over any railroad that could not be 
so utilized; and the conclusion is irresistible 
that in describing the systems of transpor¬ 
tation to be taken into the possession and 
control of the Government, effort was made 
to use such a term as would include roads 
which might be utilized by the Government, 
and to exclude all others. In this we find 
the key to the meaning of the expression 
“engaged in general transportation.” It is 
obvious that a road so engaged would nor¬ 
mally be so located, constructed, and 
equipped as to be utilizable for the “trans¬ 
fer or transportation of troops, war mate¬ 
rial and equipment” and for other purposes 
connected with the emergency of war. Ap¬ 
plying this test to the claimant, the conclu¬ 
sion is necessary that it was not within the 
scope of the proclamation, or of the subse- 
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quent legislation applicable to the railroads 
falling within the same description. 

The Co mmi ssion then referred to the fact that 
the Director General under the authority* of the 
Federal Control Act proposed to relinquish a large 
number of short-line railroads not deemed neces- 
sary to be held under government control; that the 
short-line railroads, fearing injury, sought Con¬ 
gressional aid, and a resolution was passed which 
proposed to extend the date of relinquishment for 
six months. The President vetoed it and in his 
message said that he did so J 

because I very respectfully but very ear¬ 
nestly dissent from the policy which it em¬ 
bodies. Under its terms the Government 
would be obliged to assume the conjtrol and 
administration of all short-line railroads 
without discrimination. I respectfully sub¬ 
mit that this is not in the public ^interest. 
There are terminal short lines at mjany cen¬ 
ters of freight shipment and some sleventeen 
hundred short lines which were built and 
are controlled by manufacturing,! mining, 
lumbering, and other companies aajid which 
are operated merely for the convenience of 
those companies, which would be included 
under the language of this resolution, very 
few of which; it seems to me, if arky, ought 
to be taken over and administered by the 
Government. j 

I 

The Commission therefore adhered to its former 

i 

view (79 I. C. C. 1) that the Manitou was! not “en- 
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gaged in general transportation,” and to its previ¬ 
ous action in dismissing the claim.* 

This holding was followed in Deficit Status of 
Glenfield <& Western B. B. Co., 150 I. C. C. 39; 
Deficit Status of Calumet, Hammond & Southeast¬ 
ern Bailroad Company, 154 I. C. C. 229; Gideon & 
North Island Bailroad Company, 158 I. C. C. 329. 

The Commission’s holding that a railroad such as 
appellee was not within the purview of Section 204, 
because not engaged in general transportation 
within the meaning of that section, was proper and 
warranted by the considerations advanced. The 
purpose of the Act was to reimburse in part rail¬ 
roads which had suffered consequential losses due 
to Federal control of other railroads with which 
they connected. Since the purpose of the Federal 
Control Act was to take over those railroads which 
would be useful in transportation of troops and 
supplies and which would otherwise be of aid in the 
national emergency, and the words “engaged in 
general transportation” were used in that sense, it 
is clear that a proprietarily owned short line, the 
main business of which was transportation of 
traffic of its owner, would not generally be within 
the statute. 

In Texas & Pacific By. Co. v. U. S., decided May 
16, 1932, 286 U. S. 285, the Supreme Court said 

4 The Manitou & Pike’s Peak Railway then sought a writ 
of mandamus to compel the Commission to ascertain and 
certify the alleged deficit. At Law 71078 in the Supreme 
Court of the District of Columbia. Its petition was dis¬ 
missed and no appeal was taken. 
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of payments made under Section 209 of the Trans¬ 
portation Act which related to the guaranty of a 
minimum operating income for the six moi|ths im¬ 
mediately following termination of Federal con¬ 
trol (pp. 289, 290) : j 

i 

The sums received under the act Were not 
subsidies or gifts. * * * The Oovem- 
ment’s payments were not in their nature 
bounties, but an addition to a depleted oper¬ 
ating revenue consequent upon a j federal 
activity. 

In Continental Tie <& Lumber Company y. Z7. S., 
supra, decided the same date, the Court considered 
a payment made under Section 204 and met a con¬ 
tention that such payment was not income within 
the intent of the 16th Amendment or the Revenue 
Act of 1918, saying (p. 293) : j 

What we have said in Texas <fe j Pacific 
Railway Company v. United States, decided 
this day, ante, p. 285, is determinative of the 
first contention. Section 209 of thei Trans¬ 
portation Act guaranteed the payment of 
any deficiency below a fixed minimum of 
operating income for the six montlis ensu¬ 
ing the termination of federal control to 
railroads which had been taken over by the 
United States. By the terms of Section 204 
payment was to be made to railroads not 
under federal control of a proportion of any 
operating deficit suffered in the period of 
such control. The underlying purpose of 
Congress was the same in both cases. Rail¬ 
roads falling within Section 204 were princi- 
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pally short lines. They were known to have 
suffered serious losses in income due to rout¬ 
ing arrangements and other administrative 
measures made necessary by Government 
operation of the larger railroad systems. 
The Transportation Act did not contemplate 
that the payments to be made pursuant to 
Section 204 were in any sense just compen¬ 
sation for the taking of property. There 
was no room for such reimbursement, as the 
short lines were during the time to which 
the section applied in the possession and 
management of their owners. Congress, 
nevertheless, realized that federal operation 
had caused them consequential losses, at 
least partial redress for which was the pur¬ 
pose of the section where actual deficits in 
income had resulted. For the reasons set 
forth in Texas & Pacific By. Co. v. United 
States, supra, we hold that these payments 
were not subsidies or bonuses, but were in¬ 
come within the intent of the Amendment 
and the statute. (Italics supplied.) 

This italicized statement of the purpose of, and 
reason for, the provisions of Section 204, indicates 
clearly that a carrier such as appellee was not 
within the intent of the Act, and this ruling of the 
Supreme Court is an approval of the holding of 
the Commission. Certain it is that this appellee 
was not a railroad which 

suffered serious losses in income due to rout¬ 
ing arrangements and other administrative 
measures made necessary by Government 
operation of the larger railroad systems. 
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The meaning of u deficit ” as used in Section ^04 

We now come to the other point upon whlieh the 
Commission decided adversely to appellee, namely, 
that “a proper adjustment of net operating jincome 
under the provisions of that section (204)j would 
exclude it from benefits thereunder.” Under the 
definition of “carrier” in Section 204, it must, 
in addition to the other items specified, have 

I 

“sustained a deficit in its railway operating 
income,” etc. 

We repeat some of the facts contained! in the 
Commission’s report. The carrier failed to keep in 
effect the increased rates ordered by the Director 
General, but on the contrary restored the pre viously 
exacted lower rates. The Commission’s Bureau of 
Accounts upon investigation found that the car¬ 
rier’s deficit in net railway operating income for 
the period June 22,1918, to February 29,1920, the 
time during the Federal control period when it was 
privately operated, was but $1,783.11. Had the ad¬ 
vance in rates been maintained, it is apparent that 
the applicant would have suffered no deficit, and 
thus would not have come within the scope of Sec¬ 
tion 204. The effect of the failure to avail itself of 
the increased rates was to decrease its net 
operating income. The Commission well 
such a course of conduct (R. 8, and 162 I. C. C., 
p. 644): 

* * * It seems clear that reimburse¬ 
ment of self-imposed losses was notj within 


jrailway 
[said of 
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the intent of Congress in enacting the sec¬ 
tion under which the claim was filed. As we 
have said in disposing of similar claims of 
industrial railroads, it is a matter of small 
importance whether rates on the traffic of a 
proprietary company are increased or not, 
since loss for the carrier is compensated by 
gain for the industry. To the extent that 
the carrier’s deficit was due to the mainte¬ 
nance of subnormal rates on proprietary 
traffic, reimbursement would effect a dupli¬ 
cate benefit to the controlling industry. The 
spirit of the statute would at least require 
readjustment and elimination of such abnor¬ 
malities, in justice to the Government. 

And, speaking of a rule previously adopted in other 

cases, it added (R. 9, and 162 I. C. C., p. 644): 

* * * Failure to apply the rule in this 
case would result in preferential treatment 
of this applicant as compared with other 
railway companies which through the appli¬ 
cation of increased rates were excluded from 
the deficit class. 


In Deficit Status of Bingham <Sc Garfield By. Co., 
991. C. C. 724, the Commission considered the con¬ 
struction to be placed upon the word “deficit” as 
used in Section 204, and reversed a previous ruling 
made by it in Finance Docket No. 1600, 66 I. C. C. 
765, wherein it had construed that word 

to mean a deficiency or decrease in income 
under private operation in the Federal con¬ 
trol period as compared with the average 





income for corresponding portions pf the 
test period. | 

In its decision it said (pp. 727, 728) : j 

* * * upon further consideration and 
reflection, we are doubtful about the propri¬ 
ety of giving the term “deficit” a meaning 
in connection with certain provisions] of the 
section which differs materially from the 
meaning attributed to that term in connec¬ 
tion with other provisions of that section. It 
will be seen that in paragraph (a), which is 
the jurisdictional paragraph of the section, 
the term “deficit” is used only once, apd then 
simply for the purpose of deseribihg the 
carriers to be covered by the section] This 
indicates that in determining the question of 
jurisdiction the term can not be applied in 
one way in one case and in a different way 
in another case, and since the term “dbficit,” 
used in the latter part of paragraph] (f) of 
the section, must be confined to what is often 
referred to as a red-ink balance, that is, a 
case where the carrier’s operating revenues 
are less than its operating expenses^ a like 
meaning should be given to the term as used 
in other portions of the section. 

It is true that if the term “deficit,” where- 
ever it appears in the section, is construed 
as meaning only a red-ink balance, as afore¬ 
said, some discriminations may result in 
connection with the period of Federal con¬ 
trol, between carriers who had small j net op¬ 
erating incomes on the one hand and those 
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whose operating revenues were less than 
their operating expenses on the other, but it 
is also true that such a construction will 
lessen to i some extent discriminations, 
brought about by our ruling of February 9, 
between the carriers covered by the latter 
portion of paragraph (f) and carriers who 
enjoyed net operating incomes during the 
period of Federal control. 

If “deficit” as used in paragraph (a) 
means a red-ink balance, in order to deter¬ 
mine whether such a deficit exists it is neces¬ 
sary to make the computation provided for 
in paragraph (b) of the section, and, unless 
this is the meaning Congress intended to 
convey by the term “deficit” as used in para¬ 
graph (a), it is difficult to understand how 
that term can be given any meaning as used 
in other paragraphs in connection with rail¬ 
way operating income pertaining to the test 
period. Also, the words “as a whole,” as 
used in paragraph (a), appear to render 
necessary in each instance a comparison be¬ 
tween the operating revenues and operating 
expenses of the carrier for the entire period 
of private operation. 

It then referred to the fact that in administering 
the provisions of Section 209, the guaranty provi¬ 
sion, it construed the term “deficit” therein (Par. 
(3) of subdivision (e) and subdivision (i)) as 
meaning the excess of operating expenses over op¬ 
erating revenues, and that that is the meaning cus¬ 
tomarily attributed to that term in railroad par- 





lance. It quoted subdivision (i) of Section 209 
to show 

that Congress used the term “deficit” to dis¬ 
tinguish a case where operating expenses ex¬ 
ceed operating revenues from a case where 
operating revenues exceed operating ex¬ 
penses. 

It concluded (p. 729) : 

We now find that the words “deficijt in its 
railway operating income” as used in sec¬ 
tion 204 of the transportation act, 1920, mean 
an excess of railway operating exjpenses 
over railway operating revenues, computed 
as therein provided. 

It is worthy of note that in this case fou|r com¬ 
missioners dissented, being of opinion that the con- 
struction given “deficit” in the previous case (66 
I. C. C. 765) should be adhered to. It is likewise 
worthy of note that in that previous case thejre was 
a dissent by four commissioners. Surely, | if the 
commissioners had different views as to the con- 
struction, it can hardly be said that the cohstruc- 
tion adopted had no basis and was arbitrary, or 
that no doubt could exist as to the meaning of the 
statute. 

In Deficit Status of Mount Rope Mineral R. R., 
105 I. C. C. 269, it appeared that the carrier, whose 

i 

whole line was 3.63 miles in length, had, jduring 
the portion of the Federal control period when it 
was privately managed, earned a railway qperat- 
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ing income of $7,351.94. The Co mmis sion dis¬ 
missed the claim and said: 

For the reasons fully stated in our report 
in Deficit Status of Bingham <& Garfield By. 
Co., 991. C. C. 724, decided October 17,1925, 
we have held that the words “deficit in its 
railway operating income” as used in sec¬ 
tion 204 Of the transportation act, 1920, 
mean an excess of railway operating ex¬ 
penses over railway operating revenues, 
computed as therein provided. 

The same ruling was made, and the same lan¬ 
guage as in the Mount Hope Case was used in Def¬ 
icit Status of Bevier & Southern B. B., 105 I. C. C. 
396. That railroad showed during operation under 
its own management a railway operating income of 
$32,465.73. 

Many other eases applying this construction of 
Section 204 might be cited. It has been consistently 
applied. 

In Deficit Status of Bural Valley Bailroad, 131 
I. C. C. 509, the record showed that this road with a 
main line of 5.5 miles and a branch of 3.784 miles, 
was built to serve its owning company, a coal and 
coke company, and that approximately 98 per cent 
of the tonnage carried was coal; that revenue from 
the coal transportation had been fixed by a uniform 
allowance of 5 cents per ton, established many years 
before and continued during the test and the Fed¬ 
eral control periods. When rates generally were 
increased during Federal control, the president of 
the coal company endeavored to secure from the 
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connecting trunk line an increased allowance, and 
when refused, did not pursue the matter further. 
The Commission dismissed the claim, the Reasons 
therefor being stated thus (p. 512) : j 

* * * The failure to secure an increase 
in the division on coal is of peculiar impor¬ 
tance in this case, due to the fact that even a 
moderate increase would have resulted in a 
showing of net railway operating income, in¬ 
stead of a deficit, in the Federal control 
period, and for that reason alone wouild have 
required dismissal of the claim. 

The facts of record indicate that the com¬ 
pany does not fall within the class iof car¬ 
riers for whose relief section 204 was in¬ 
tended. Although its net railway operating 
income during the Federal control period 
was less than in the test period, as computed 
under the rules laid down in the section, such 
decrease was not attributable eitheij to the 
war or to Federal control of the trunk lines. 
Failure to increase divisions has ialready 
been commented upon. In additioja, it is 
shown that the company’s mines were closed 
during a substantial portion of the ^Federal 
control period, due to overproduction and 
other causes having no connection with Fed¬ 
eral control. It is shown that the company 
suffered no shortage in equipment ajnd that 
no difficulty was found in shipping a|l of the 
coal produced. 

That the construction placed upon the section 

by the Co mmis sion is a reasonable one and in har- 
* 
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mony with the purpose and intent of Congress is, 
we think, clear. 

But we need not rely alone upon the Commis¬ 
sion’s construction of “deficit.” That has been 
approved and adopted by the United States Dis¬ 
trict Court for Montana in U. S. v. Butte, Ana¬ 
conda <& Pac. By. Co., 38 F. (2d) 871, and by the 
Circuit Court of Appeals for the Ninth Circuit in 
affirming that case. Butte, Anaconda & Pac. By. 
Co. v. U. S., 61 F. (2d) 587. Both those courts 
specifically held that the deficit must be a “red 
ink” or actual deficit in operating income and not 
a decrease in income during Federal control. The 
Court of Appeals, in its opinion, after setting forth 
the provisions of Section 204, said (pp. 589, 590) : 

Shortly after this act became effective, 
claims were made by certain released short 
line roads for reimbursement under the 
provisions of the section. The Interstate 
Commerce Commission on the earlier appli¬ 
cations determined that reimbursement 
should be made wherever it is shown that the 
relinquished lines had suffered a decrease 
in income during the federal control period, 
as compared with the test period; in other 
words, that whether the carrier had operated 
at a loss during the control period was not 
a determining factor. Claims were allowed 
and paid under that construction, although 
several of the commissioners dissented. 66 
I. C. C. 765. Later, claims for many millions 
of dollars were filed with the Commission to 
recover for decreased income, and, upon a 
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reconsideration of the question, the Commis¬ 
sion reversed its former holding and de¬ 
clared that, in order to have the benefits of 
section 204 of the Transportation Act the 
carrier concerned was required to show that 
it had operated at a loss during the control 
period. (99 I. C. C. 724.) 

(1) It seems to be admitted that the terms 
of subdivision (a) of section 204, takenj alone, 
entitle a carrier to compensation onljf when 
it operated at a loss during the control pe¬ 
riod. It is argued, however, that this con¬ 
struction is affected by the provisions of 
subdivisions (e), (d), (e), and (f), which 
prescribe the method by which the deficit is 
to be ascertained. This argument is with¬ 
out force when it is considered that subdi¬ 
vision (a) explicitly defines the earlier as 
to whose income the subsequent provisions 
are to be applied; the latter provisions are 
necessarily subordinate to the class defini¬ 
tion contained in subdivision (a). It is true 
enough that, under the method prescribed in 
(e), (d), (e), and (f), a railroad which had 
not operated at a loss but had had a con¬ 
tinuous (month by month) net profit during 
federal control, against a greater test period 
profit, would be shown to have a credit in its 
favor, which by subdivision (f), would be 
payable to the carrier; for the reason that 
provisions (d) and (e) referring to compar¬ 
ative monthly computations that arej to be 
made, include calculations as to “the differ¬ 
ence between its test period return,! if an 
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income, and its Federal control return, if 
a smaller income.” But as one of the Com¬ 
missioners well stated in his dissenting opin¬ 
ion in the earlier decision of the Commission, 
“This method of monthly calculation was 
undoubtedly devised for the reason that 
there was a seasonable variation in traffic 
and a fair result would be obtained by com¬ 
paring operating income by separate months 
with corresponding income during the test 
period.” The construction to be given to 
the section as a whole seems not to be doubt- 
fid. The carrier, under subdivision (a), 
first determines whether it has suffered a 
loss in its operating income as a whole, for 
the period of federal control and while it 
was not under federal control. If it has 
suffered such a loss, then the amount of its 
reimbursement is to be worked out by means 
of the calculations required to be made under 
(c), (d), (e), and (f). If it has not suffered 
such a loss, it has no right to reimbursement. 
This construction appears to be in harmony 
with the purpose of Congress. If the con¬ 
struction that a diminution in income com¬ 
pared with the test period is the criterion, 
then a discrimination would be worked 
against carriers of the same class which 
operated for less than a year during the test 
period; as to which, by subdivision (f), it is 
provided that the computations described in 
subdivision (d) and (e) shall not be applied, 
but that there shall be payable to such car¬ 
riers “deficit in railway operating in¬ 
come * * * (as a whole) of the period of 
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Federal control during which it operated its 
own railroad or system of transportation.” 
There is no reason or consistency in constru¬ 
ing the reimbursement provision as to the 
latter roads to limit the right to payment to 
actual deficit during federal control, and al¬ 
low other short lines which operated ia year 
or more during the test period to full reim¬ 
bursement for depreciation in incoine re¬ 
gardless of whether any loss or “deficit” 
was suffered. The argument that aj short 
line having a deficit in operating income 
under its own operation during federal con¬ 
trol is given unfair advantage over roajds not 
suffering such deficit, but producing but a 
small income, is beside the question, for the 
right of Congress to define the class of car¬ 
rier entitled to benefits cannot be disputed. 
There is no real contention made that, where 
the term “deficit” is used in the subdivisions 
which prescribe methods of computation, in¬ 
cluding those contained in the guaranty pro¬ 
visions of section 209 of the act (49 
U. S. C. A. Sec. 77), “deficit” means any¬ 
thing other than an excess of outlay over 
receipts. j 


Since the appellee, so far as shown by the record, 
suffered no loss consequent upon Federal opera¬ 
tion of its connecting line, or otherwise, it was notr 
within the purview of the section, which was to 
mitigate hardships or losses through Federal con¬ 
trol of the trunk lines, such as rerouting of traffic 
and the failure to supply equipment, which formed 
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the principal burden of complaint of the short lines 
in urging the enactment of section 204. 

That the construction given the statute was not 

I 

only reasonable but also right is made manifest by 
the grounds upon which the Commission rested its 
interpretation, which show that the conclusion 
reached is consonant with the purpose and intent 
of the Congress. 

It is Hornbook Haw that the intent of the legisla¬ 
ture is the ever insistent consideration in the inter¬ 
pretation of a statute and that statutes are to be 
construed so as to effectuate the purpose sought to 
be achieved. New Haven R. R. v. I. C. C., 200 U. S. 
361, 391; U. S. v. Antikamnia Co., 231 U. S. 654 
667; Ash Sheep Co. v. U. S., 252 IT. S. 159,170. 

If then, as we think, this construction is a rea¬ 
sonable one, this Court may not overturn it and 
substitute its construction for that of the Commis¬ 
sion, even assuming that it would adopt a different 
one. The question is not whether the decision of 
the Commission is right or wrong, or not such as 
the Court would make, but whether it involved 
judgment and discretion. 

However, there is another compelling reason why 
mandamus should 1 not be granted to appellee. It is 
because its own conduct resulted in creating the 
deficit. It failed to keep in effect the higher rates. 
We need not repeat what has already been quoted 
from the Commission’s report on that phase of the 
ease. Suffice it to say that the case presented is one 
where the proprietary company, having saved itself 
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expenditure on transportation, now seeks to have 
contribution from the Government for lossjes to its 
railroad due to its own action. Since the issuance 
of a writ of mandamus is largely governed by equi¬ 
table principles, the action of appellee in treating 
the situation in which it found itself would under 

i 

equitable principles bar it from relief. The rule 
governing the issuance of a writ of mandamus was 
stated by Mr. Justice Brandeis in Duncan Townsite 
Co. v. Lane, 245 U. S. 308 (pp. 311, 312) : 

Mandamus is an extraordinary remedial 
process which is awarded, not as a matter of 
right, but in the exercise of a sound judicial 
discretion. It issues to remedy a wfong, not 
to promote one; to compel the performance 
of a duty which ought to be performed, not 
to direct an act which will work a public or 
private mischief or will be within t[he strict 
letter of the law but in disregard of ijts spirit. 
Although classed as a legal remedy, its 
issuance is largely controlled by equitable 
principles. ! 

CONCLUSION | 

The appellee was not entitled to a writ! of man¬ 
damus and the action of the Court below in award- 

i 

ing it was erroneous and should be reversed. 

H. L. Underwood, 

For Interstate Commerce Commission. 
Daniel W. Knowlton, 

Chief Counsel, of Counsel. 

January, 1933. 





APPENDIX 


Section 204: 

(a) When used in this section— 

The term “carrier” means a carrier by railroad 
which, during any part of the period of Federal 
control, engaged as a common carrier in general 
transportation, and competed for traffic, or con¬ 
nected, with a railroad under Federal control, and 
which sustained a deficit in its railway operating 
income for that portion (as a whole) of the period 
of Federal control during which it operated its own 
railroad or system of transportation; but does not 
include any street-or interurban electric railway 
which has as its principal source of operating rev¬ 
enue urban, suburban, or interurban passenger 
traffic or sale of power, heat, and light, or both; and 

The term “test period” means the three years 
ending June 30, 1917. 

(b) For the purposes of this section— 

Railway operating income or any deficit therein 

for the period of Federal control shall be computed 
in a manner similar to that provided in section 209 
with respect to such income or deficit for the guar¬ 
anty period; and 

Railway operating income or any deficit therein 
for the test period shall be computed in the manner 
provided in section 1 of the Federal Control Act. 

(c) As soon as practicable after March 1, 1920, 
the Commission shall ascertain for every carrier, 
for every month of the period of Federal control 
during which its railroad or system of transporta¬ 
tion was not under Federal operation, its deficit in 

( 50 ) 
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railway operating income, if any, and its 
operating income, if any, (hereinafter called “Fed¬ 
eral control return”)? and the average of its deficit 
in railway operating income, if any, and of its 
railway operating income, if any, for the three cor¬ 
responding months of the test period taken to¬ 
gether, (hereinafter called the “test period re¬ 
turn”) : Provided, That “test period retuifn,” in 
the case of a carrier which operated its railroad or 
.system of transportation for at least one yeir dur¬ 
ing, but not for the whole of, the test period,! means 
its railway operating income, or the deficit therein, 
for the corresponding month during the test pe¬ 
riod, or the average thereof for the corresponding 
months during the test period taken together, dur¬ 
ing which the carrier operated its railroad jor sys¬ 
tem of transportation. j 

(d) For every month of the period of federal 
control during which the railroad or system of 
transportation of the carrier was not under Fed¬ 
eral operation, the Commission shall then ascertain 
(1) the difference between its Federal control re¬ 
turn, if a deficit, and its test period return, if a 
smaller deficit, or (2) the difference between its 
test period return, if an income, and its Federal 
control return, if a smaller income, or (3) the sum 
of its Federal control return, if a deficit, plus its 
test period return, if an income. The sum of such 
amounts shall be credited to the carrier. 

(e) For every such month the Co mmis sion shall 
then ascertain (1) the difference between tljie car¬ 
rier’s Federal control return, if an income, and its 
test period return, if a smaller income, or (2) the 
difference between its test period return, if !a defi¬ 
cit, and its Federal control return, if a smaller 



52 


deficit, or (3) the sum of its Federal control return, 
if an income, plus its test period return, if a deficit. 
The sum of such amounts shall be credited to the 
United States. 

(f) If the sum of the amounts so credited to the 
carrier under subdivision (d) exceeds the sum of 
the amounts so credited to the United States under 
subdivision (e), the difference shall be payable to 
the carrier. In the case of a carrier which oper¬ 
ated its railroad or system of transportation for 
less than a year during, or for none of, the test 
period, the foregoing computation shall not be used, 
but there shall be payable to such carrier its deficit 
in railway operating income for that portion (as 
a whole) of the period of Federal control during 
which it operated its own railroad or system of 
transportation. 

(g) The Commission shall promptly certify to 
the Secretary of the Treasury the several amounts 
payable to carriers under paragraph (f). The Sec¬ 
retary of the Treasury is hereby authorized and 
directed thereupon to draw warrants in favor of 
each such carrier upon the Treasury of the United 
States for the amount shown in such certificate as 
payable thereto. An amount sufficient to pay such 
warrants is hereby appropriated out of any money 
in the Treasury not otherwise appropriated. 

(h) This section shall not be applicable to any 
carrier which has not, on or before the expiration 
of sixty days after this subdivision takes effect, 
filed with the Commission a statement, compiled 
substantially in the manner prescribed in this sec¬ 
tion, showing the amount claimed to be due such 
carrier under this section. (This paragraph added 
March 4,1927.) 
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This is an appeal from the judgment of the Supreme 
Court of the District of Columbia awarding a wjrit of 
mandamus against the appellant to the appellee, which 
directs the appellant, hereinafter called the Coijamis- 
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sion, to ascertain and certify to the Secretary of the 
Treasury as contemplated by section 204 of the Trans¬ 
portation Act, 1920, the amount by which the appellee’s 
operating income decreased during the federal con¬ 
trol period as compared with the so-called test period. 
(R. 14) 

The memorandum opinion of Mr. Justice Bailey in 
the lower court appears at pages 13 and 14 of the 
transcript. The court below held, under the decisions 
of the Supreme Court in Louisville Cement Co. v. J. 
C. C., 246 U. S. 638, and in Continental Tie & Lumber 
Co. v. U. 5., 286 U. S. 290, which was decided after the 
decisions of this Court in Cripple Creek etc. v. I. C. C., 
11 Fed. (2d) 544, and Abilene & Southern Ry. Co. v. 
I. C. C. f 8 Fed. (2d) 901, that the object of the statute 
was to compensate short line railroads, such as the 
appellee, for losses sustained as a consequence of fed¬ 
eral control and operation, and that the earlier con¬ 
struction of the statute by the Commission herein¬ 
after dealt with was the correct one and that its duties 
in respect to a railroad which comes within the pro¬ 
visions of the statute are ministerial. 

A printed brief which contains a fairly complete dis¬ 
cussion of the case was filed in the court below by the 
petitioner, appellee here, which to avoid the expense 
of reiteration is 'appended hereto and made a part 
hereof. Section 204 is shown in the appendix to that 
brief. 

THE QUESTIONS PRESENTED. 

The formal questions presented for determination 
are, as stated by appellant, (a) the power, authority 
and function of the Commission under section 204, (b) 
whether the action of the Commission was a denial of 
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jurisdiction or a determination on the merits, and (c) 
have the courts the power to award mandamus in a 
case of the character here presented. Underlying 
these formal questions is the real question, namely, 
was the appellee during the period from June 21, j 1918, 
to March 1, 1920, to quote the pertinent language of 
section 204: 

! 

“a carrier by railroad which during any phrt of 
the period of Federal control, engaged as a com¬ 
mon carrier in general transportation, and com¬ 
peted for traffic, or connected, with a railroajd un¬ 
der federal control, and which sustained a deficit 
in its railway operating income for that portion 
(as a whole) of the period of federal control dur¬ 
ing which it operated its own railroad or system 
of transportation. * * *” j 

In February, 1922, in Construction of the Work Def¬ 
icit, 66 I. C. C. 765, the Commission by a vote of \t to 4 
construed the word “deficit’’ as used in sectioin 204 
(a) “to mean a deficiency or decrease in income jinder 
private operation in the federal control period as com¬ 
pared with the average income for corresponding por¬ 
tions of the test period”. j 

In October, 1925, in Deficit Status of Bingham & 
Garfield By. Co., 99 I. C. C. 724, the Commissioxi with 
a changed personnel by a vote of 7 to 4 overruled the 
construction of the word “deficit” made in February, 
1922, and held that the phrase “deficit in its railway 
operating income” as used in section 204 “mea^is an 
excess of railway operating expenses over railway op¬ 
erating revenues”. 

° # j 

In other words, in its original construction qf the 
word “deficit” the Commission held that it m^ant a 
deficiency or decrease in income, whereas in the Bing - 
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ham & Garfield case it held that the word 6 ‘ deficit’’ 
as used in section 204 means a red ink figure. 

During the period of three years and eight months 
from February, 1922, to October, 1925, certificates were 
made by the Commission based on its original con¬ 
struction of the word “deficit” to 70 carriers for 
amounts aggregating $2,500,000. These carriers were 
what are called short line railroads and most of them 
were similar in physical and traffic characteristics to 
the appellee. These certificates were made on the 
premise that each of the short lines engaged as a com¬ 
mon carrier in general transportation and competed 
for traffic or connected with a railroad under federal 
control, and that each sustained a deficit in its rail¬ 
way operating income for the period covered by the 
claim. In disposing of the claim of the appellee the 
Commission reversed the construction of the statute 
which it followed for nearly four years and dismissed 
the claim, although expressing grave doubt concern¬ 
ing its action (R. 8), upon the ground that appellee 
“was not engaged in general transportation within 
the meaning of section 204 during the federal control 
period and that a proper adjustment of net railway 
operating income under the provisions of that section 
would exclude it from the benefits thereunder”. (R. 

9) 

The latter part of that finding is obscure without an 
explanation. The appellee actually sustained a red 
ink operating deficit during the Federal control period 
of $1783.11, whidi would entitle it to qualify even un¬ 
der the restricted accounting construction of the word 
“deficit” made in the Bingham & Garfield case . How¬ 
ever, because in June, 1918, the appellee increased its 
rates on forest products and in October and Novem- 
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ber of that year eliminated these increases, aijid be¬ 
cause, if the increases had been maintained to ifarch 
1, 1920, and if the same tonnage had moved on tjhe in¬ 
creased rates as moved on the rates actually j main¬ 
tained, its gross revenue account would have b^en in¬ 
creased by approximately $16,000, the Commission ar¬ 
bitrarily assumed that had the higher level of| rates 
been maintained, appellee would have had an operating 
income instead of a red ink deficit. A sufficient ^nswer 
is that section 204 does not provide or contemplate 
that a particular level of rates must have been main¬ 
tained by a carrier during the federal control period 
as a condition precedent to its right to the benefits 
thereof. Railroad rates were not static durihg the 
federal control period but were subject to constant 
change. Even with the hypothetical railway operating 
income arbitrarily assumed by the Commissioln, ap¬ 
pellee nevertheless sustained a deficit or decrease in 
its operating income, compared with the test period, of 
approximately $54,000, under the original and proper 
construction of the word “deficit” made by th0 Com¬ 
mission in February, 1922. j 

Moreover, at the time appellee made the changes 
in rates referred to it had no way of knowing that 
Congress would pass this remedial legislation as a 
post-war measure. Therefore, it may not properly be 
assumed that appellee’s failure in 1918 to confirm its 
rates to what the Commission now contends | would 
have been the proper standard was for the purpose 
of imposing on itself losses which would entitle it un¬ 
der the terms of section 204 enacted in 1920. 

It would seem, therefore, that the so-callejl self- 
imposed losses had no controlling influence upon the 
conclusion announced by the Commission in this case 
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but is a mere make-weight because the same condition 
was not present in the Bingham & Garfield case and 
the subsequent cases which followed that decision. 
In other words, the decision of the Commission here 
is in line with a general policy first announced in the 
Bingham <& Garfield case and followed consistently 
since, hence the decision in the instant case doubtless 
w'ould have been the same whether or not appellee had 
conformed its rates in 1918 to what the Commission 
on May 15, 1930, thought it should have done. 

STATEMENT. 

Appellee, together with other railroad systems of 
transportation, w'as taken under federal control and 
operation pursuant to the President’s proclamation 
of December 26, 1917. It remained under federal con¬ 
trol until June 21, 1918, on which date the Director 
General of Railroads, acting for the President, relin¬ 
quished possession and control of the railroad prop¬ 
erty of appellee.! From that date until the end of 
federal control, March 1, 1920, appellee operated its 
own railroad system of transportation as a common 

carrier. This is conceded bv the Commission in its 

«/ 

answer to the petition filed in the court below. 

Section 204 was enacted by Congress as a part of 
the Transportation Act, 1920, for the purpose of com¬ 
pensating short line railroads for losses in railway 
operating income sustained by them wrhile privately 
operated as a consequence of federal control and oper¬ 
ation. To that end section 204 provides that the Com¬ 
mission shall ascertain and certify to the Secretary 
of the Treasury for payment the amount of the differ¬ 
ence between the carrier’s income or deficit during 
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the federal control period in which it was privately 
operated and its income or deficit during the test period 
—the three years ending June 30, 1917. This squares 
with the statement of the purposes of section ^04 as 
made by the Supreme Court in Continental Tie <& Lum¬ 
ber Co . v . United States, 286 U. S. 290, decided May 
16,1932. 

During the federal control and the test periods ap¬ 
pellee operated a narrow gauged steam railroadj which 
connected with a railroad that was under federal con¬ 
trol and also connected with boats. In that period 
appellee engaged as a common carrier generally in 
the transportation of persons and property between 
places on its railroad in California and places ip vari¬ 
ous states of the United States. In the years 1915 to 
1919, inclusive, appellee handled carloads of j forest 
products ranging from 58,000 to 99,000 tons annually. 
It transported less than carload freight ranging from 
6,300 tons to 10,300 tons annually. Its revenue from 
freight traffic ranged from $61,000 to $92,000 annually. 
Its annual earnings from passenger business ifanged 
from $6,600 to $8,400, and its earnings frord mail 
$1200 annually, and from its express business $111 to 
$150. The Commission determined the value bf the 
property of the appellee as of June, 1917, for cdmmon 
carrier purposes to be $421,200. (R. 2-3) 

The extent to which appellee is subject to thi vari¬ 
ous state and federal laws affecting railroad common 
carriers is set forth on pages 4-6 of the appended brief. 
From that statement it will be seen that the appellee 
is held to a compliance with all of the federajl laws 
which affect steam railroads generally. Most of these 
laws and regulations impose burdens and expepse to 
the appellee. In dismissing the claim of the appellee, 


i 
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the Commission has done the singular thing of ex¬ 
cluding it from the one provision which was designed 
to benefit it as well as other short line carriers. 

In the Continental Tie & Lumber Company case, 
the Supreme Court recognized that section 204 was 
designed principally to compensate short line rail¬ 
roads for revenue losses sustained as a consequence 
of federal control. Trunk lines remained under fed¬ 
eral control and were protected against losses both 
under the Constitution and under the Federal Control 
Act. This fact is of great importance because the 
Commission’s construction of the statute in the Bing¬ 
ham & Garfield case and in subsequent cases, which 
was adhered to in the instant case, excludes from the 
benefits of section 204 the very class of railroads 
which Congress aimed to make the chief, if not the 
sole, beneficiaries thereof. 

SUMMARY OF ARGUMENT. 

1. The function of the Commission under section 
204 is ministerial to ascertain the facts and to make 
the certification as contemplated by that section to 
the Secretary of the Treasurv. This is clear from 
the language of the section itself. Paragraph (c) 
directs, 4 ‘As soon as practicable after March 1, 1920, 
the Commission shall ascertain for every carrier 
* * *” the amount of the losses sustained, etc. Under 
paragraph (d) the Commission is required to ascer¬ 
tain (1) the difference between the carrier’s federal 
control return, if a deficit, and its test period return, 
if a smaller deficit; (2) the difference between its test 
period return if an income and its federal control re¬ 
turn if a smaller income, and (3) the sum of its fed- 
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eral control return if a deficit plus its test period re¬ 
turn if an income, and to credit the sum o^ such 
amounts to the carrier. 

Under paragraph (e) the Commission is required 
to ascertain (1) the difference between the carrier’s 
federal control return if an income and its test period 
return if a smaller income, (2) the difference between 
its test period return if a deficit, and its federal con¬ 
trol return if a smaller deficit, and (3) the sumj of its 
federal control return if an income plus its test period 
return if a deficit, and to credit the sum of such 
amounts to the United States. 

Paragraph (f) provides that if the sum Pf the 
amounts credited to the carrier under paragraph (d) 
exceeds the sum of the amounts credited to the United 

T 

States under paragraph (e) “the difference shall be 
payable to the carrier”. 

There is no room for discretion in performing! these 
duties. In Abilene & Southern Ry. Co. v. I. Cl C., 8 
Fed. (2) 901, this Court held that the function of 
the Commission under section 204 was judicial.! The 
decision of the Supreme Court of the United States 
in the Continental Tie & Lumber Co. case, since made, 
unequivocably holds that the function of the Copimis- 
sion under section 204 “w^as ministerial to ascertain 
the facts with respect to the carrier’s operating in¬ 
come by comparison of the experience during tlje test 
period with that during the period of Federal con¬ 
trol”, and that “The right to the award was fixed by 
the passage of the Transportation Act . 9 9 If appellant 
is correct in the contention that the function j>f the 
Commission under the statute is judicial merely be¬ 
cause the act of construing the statute is judicial, then 
it follows that all administrative agencies which are 
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the creatures of statute are beyond the reach of ju¬ 
dicial control. That this is not true is too well settled 
to require argument. Louisville Cement Co. v. I. C. C., 
246 U. S. 638; I. C. C. v. Humboldt S. S. Co., 224 U. S. 
474; Wilbur v. Ckestatee Pyrites & Chemical Cory., 
53 S. Ct. 293; Kansas City Southern Ry. v. I. C. C., 
252 U. S. 638, Roberts v. U. S ., 176 U. S. 221, 231. 
See also the recent decision of this Court in No. 5816, 
Campbell, et al. v. Interstate Commerce Commission. 

2. The Commission accompanied its order dismiss¬ 
ing the claim of the appellee with a report or argu¬ 
ment giving its reasons for that action. (R. 6-9) 
The Commission merely went through the motions of 
appearing to consider this claim on its merits. It 
did not actually do so. This Court will look through 
the form of the words used by the Commission in its 
report and will be governed by what the Commission 
did, not by what it said or pretended to do. Irrespec¬ 
tive of what the Commission said in its report the 
legal effect of what it did ^was to dismiss the claim for 
want of jurisdiction because it follows from the pre¬ 
mise assumed by the Commission that on that premise 
it was without jurisdiction and was bound to dismiss 
the claim for that reason. The fact that the Commis¬ 
sion did not in so many words dismiss the claim for 
want of jurisdiction does not alter the legal effect of 
what it did. Wilbur v. Chestatee Pyrites, etc., 53 S. 
Ct. 293. 

In the Humboldt Steamship case the Commission 
held hearings and wrote a lengthy report. In the in¬ 
stant case the Commission did not ascertain and deter¬ 
mine the amount due the appellee but erroneously 
held that the appellee was not a carrier as that term 
is used in section 204, for which reason it dismissed 





the claim. The parallel between this case ai[id the 
Humboldt case is striking. In the Humboldt case the 
Commission held that Alaska was not a territory, for 
which reason it dismissed the case. In each case its 
dismissal was grounded on want of jurisdiction, and 
in each case its action resulted from an erroneous con¬ 
struction of the statute. 

3. It is settled law that a writ of mandamiis may 
issue where the duty which the Court is asked| to en¬ 
force is ministerial and the right of the party Apply¬ 
ing for it is clear and where he is without any other 
adequate remedy. Redfield v. Windom, 137 U. p. 636; 
Humboldt Steamship Co. v. I. C. C., supra; Louis¬ 
ville Cement Co. v. I. C. C., supra . 

In the Humboldt case the Court said that tjie fact 
that the administrative body must exercise q^asi ju¬ 
dicial duties does not affect the right of the j courts 
to issue the writ of mandamus where the functions of 
the administrative body are defined and in th^ main 
explicitly directed by the law. See also Roberts v. 
U. S., 176 U. S. 221, 231. In the instant case |:he ap¬ 
pellee does not ask the court to require the Commis¬ 
sion to do a particular thing in a particular way. Nor 
does it seek to have the Court control the discretion 
of the Commission over such matters as the (reserve 
accounts, amounts expended for maintenance! within 
a given time, at what price renewals and replacements 
should be charged, and kindred matters referred to 
by the Supreme Court in the Continental tie and 
Lumber case as within the discretion and judgment 
of the Commission. Appellee seeks from this 0ourt a 
writ which will compel the Commission to take juris¬ 
diction over its claim and perform the ministerial func¬ 
tion imposed upon it by the statute, just as the Com- 
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mission was compelled to do in the Humboldt case 
and in the Louisville Cement Company case . 

4. The Commission’s order dismissing the claim of 
the appellee was not only based upon an erroneous 
construction of the statute but was arbitrary. Its 
action is contrary to the purpose of the statute as 
stated by the Supreme Court in the Continental Tie 
end Lumber Company case and in Texas <& Pacific Ry. 
Co. v . United States . 286 U. S. 285, decided with the 
Continental case , in which the Court held that the pur¬ 
poses of section 209 and of section 204 of the Trans¬ 
portation Act were substantially similar. The pur¬ 
pose of the statute was to compensate short lines for 
losses in revenues 1 during that part of the period of 
federal control, as a consequence thereof, during which 
the short lines were privately operated. The fact that 
the Commission adhered to the construction for which 
we contend for nearly four years and certified pay¬ 
ments aggregating $2,500,000 to 70 short lines under 
that construction, only to disregard and overrule it in 
the Bingham & Garfield case , 99 I. C. C. 724, followed 
here, is of itself sufficient to show the arbitrary char¬ 
acter of the action taken. 

The action of the Commission in holding that the 
appellee did not sustain a deficit during the federal 
control period is erroneous and arbitrary on two 
grounds: first, because appellee actually sustained a 
red ink operating deficit, and, second, because even 
conceding for the purpose of this point the hypotheti¬ 
cal readjustment of its revenue account, the appellee 
sustained a deficit ‘ within the meaning of that term 
as properly construed by the Commission in 66 I. C. C. 
765. 
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The Commission acted arbitrarily in holding that 
section 204 embraced only a carrier which Was so 
equipped as to be utilizable for the transportation of 
property for war purposes. This holding is diametri¬ 
cally opposed to the primary purpose of sectioik 204, a 
post-war measure, which was to compensate short 
lines for losses sustained because relinquished from 
federal control and as a consequence thereof.! More¬ 
over, even under the false premise assumed j by the 
Commission in this respect, its action as to the 4ppellee 
was arbitrary because the appellee was under ifederal 
control for the first six months of 1918 and was 
equipped so as to be utilizable for the transportation 
of commodities necessary and important in the con¬ 
duct of the war during the entire period of the war. 

ARGUMENT. 

1. Function of the Commission Under Section 204 is 
Ministerial to Ascertain the Facts and to Make 
the Certification Contemplated. 2. Instead of Con¬ 
sidering Appellee’s Claim on Its Merits, the Com¬ 
mission Dismissed it for Want of Jurisdiction. 
3. It is Settled Law that a Writ of Mandanjius May 
Issue Where the Duty Which the Court is Asked 
to Enforce is Ministerial, the Right of thje Party 
is Clear, and it is Without Any Other Adequate 
Remedy. 

Whatever doubt there may have been as to tihe char¬ 
acter of the function imposed upon the Commission by 
Section 204, that doubt was removed by the decision 
of the Supreme Court in Continental Tie & [Lumber 
Company v. United States, supra. In that case the 
question presented to the Court was whether afi award 


i 
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made by the Commission to the Cimarron & North - 
western Railway, 82 I. C. C. 441, in October, 1923, un¬ 
der section 204 was taxable income and, if so, did it 
accrue in 1920 with the passage of the Transportation 
Act. The Cimarron & Northwestern is a lumber road 
located in New’ Mexico and, like the appellee, is owned 
by its chief shipper, w’hich is the Continental Tie & 
Lumber Company. ; In the Continental case the lumber 
company contended inter alia that if the award of the 
Commission under section 204 was taxable income it 
w’ould be taxable for the year 1923 when received and 
not during the year 1920 w’hen the law was passed, 
because whether the carrier would receive any award 
under the section and, if so, the amount, depended 
upon so many contingencies that no reasonable esti¬ 
mate could have been made in 1920. 

The Supreme Court answered those contentions 
by the statement that the function of the Commission 
under the law was ministerial to ascertain the facts, 
that the right of the carrier to the award was fixed by 
the passage of the Transportation Act, and that what 
remained w r as merC administrative procedure to ascer¬ 
tain the amount. This is a sufficient answer to appel¬ 
lant ’s point that the court below’ w’as wrrong in holding 
that the decision of this Court in the Abilene & South¬ 
ern case that the function of the Commission under 
section 204 is judicial was in effect overruled by the 
Continental case. The Supreme Court could not have 
reached the conclusion it did in the Continental case 
without holding that the function of the Commission 
under section 204 was purely ministerial. It affirma¬ 
tively rejected the contentions of the lumber company 
that the railroad could not reasonably have set up on 
its books in 1920 for tax purposes the amount that 
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might have been awarded by the Commission under 
section 204. If in the Continental case the Supreme 
Court had held that the function of the Comjmission 
under section 204 was judicial as requiring the exer¬ 
cise of judgment and discretion, it could not hdve held 
that the railroad would be subject during 1920 to an 
income tax on money received on a judgment haade in 
October, 1923. When the decision of the Supreme 
Court in the Continental case is read in its entirety, it 
practically decides all the issues before this Court in 
the instant case. The appellant has not attempted to 
point out a distinction between the Cimarron &j North¬ 
western and the appellee, for the very good reaion that 
there is none. j 

On page 22 of the appellant’s brief the following ap¬ 
pears : | 

“Now, there can be no question that the Com¬ 
mission was vested with power (i. e., jurisdiction) 
to determine whether an applicant was emitted to 
an award to compensate it for a deficit. |The ap¬ 
pellee must be held to have conceded that because 
it made its application to the Commission! What 
the Commission did was to determine th^t under 
the law as applied to the facts the appelled did not 
come within the terms of the law and hence was 
not entitled to recompense. Having so found, the 
Commission had no jurisdiction to allow the claim; 
that is, it was its duty to dismiss it.” 

An analysis of the above statement will demonstrate 
that counsel have conceded precisely what we blaim. 

The character of the function or power vested in the 
Commission under section 204 is clearly shown by 
paragraph “c” thereof, which provides: j 

(c) “As soon as practicable after March 1, 
1920, the Commission shall ascertain fcjr every 
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carrier, for every month of the period of federal 
control during which its railroad or system of 
transportation was not under federal operation, 
its deficit in railway operating income, if any, and 
its railway operating income, if any ’’ * * * and 
other facts necessary to enable the Commission 
to make the certification to the Secretary of the 

mt 

Treasury contemplated by paragraph (g). 

It is obvious from paragraph (c) that the function 
of the Commission! under section 204 is ministerial. 
The Commission itself so regarded it because on March 
4, 1920, on its own motion it sent a circular or ques¬ 
tionnaire to short line railroads subject to its juris¬ 
diction for information that would enable the Commis¬ 
sion to make the certifications contemplated by that 
section. The function of the Commission under sec¬ 
tion 204 is not even quasi-judicial. That section re¬ 
quires no formalities such as hearings, the taking of 
testimony or the filing of claims. The duty of the 
Commission under that section is to ascertain the facts 
“as soon as practicable after March 1, 1920” and to 
make the computations and the certifications contem¬ 
plated by the section. While the statements filed by 
the short lines with the Commission are characterized 
as “claims’* or “awards”, this is in fact an inept de¬ 
scription of these statements 
In the circumstances we do seriously question that 
the Commission was vested with power under section 
204 to “determine” whether a carrier was entitled to 
an “award” to compensate it for a “deficit”, if by 
the words “determine” and “award” is meant that 
there was lodged in the Commission the power to de¬ 
termine or the discretion to adopt any interpretation 
of the statute it saw fit to make of the phrases “en- 






gaged as a common carrier in general transportation” 
and 4 ‘sustained a deficit in its railway operating in¬ 
come”. 

The Commission was not vested by the statute with 
authority as a court, umpire or arbitrator to deter¬ 
mine or adjudicate with finality jurisdictional ques¬ 
tions that might be raised as to the applicability of the 
statute to a particular carrier. Counsel for appellant 
says that what the Commission did was to determine 
that the appellee did not come within the termS of the 
law and hence it was not entitled to recompense, and 
that having so found the Commission had no jurisdic¬ 
tion and was in duty bound to dismiss the claitn. By 
this statement counsel concedes the very pqint we 
make, which is that the Commission denied it^ juris¬ 
diction in this case and did not reach the point cjf pass¬ 
ing on its merits. j 

Counsel for appellant lays great stress on tjie fact 
that the Commission was obliged to read the l^w and 
to construe it in order to determine its duty thereun¬ 
der, but as was cogently stated by the Supreme Court 
in Roberts v. United States, 176 U. S. 221, 231, the 
fact that every statute to some extent requires con¬ 
struction by the public officer whose duty may| be de¬ 
fined therein and that in a certain sense that! officer 
must construe it 

! 

“does not necessarily and in all cases m^ke the 
duty of the officer anything other than a purely 
ministerial one. If the law direct him to perform 
an act, in regard to which no discretion ijs com¬ 
mitted to him and which upon the facts existing 
he is bound to perform, then that act is ministerial, 
although dependent upon the statute which re¬ 
quires in some degree a construction of its lan- 
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guage by the officer. Unless this be so the value 
of this writ (mandamus) is very greatly im¬ 
paired”. 

See also the recent decision of Supreme Court, which 
holds that courts have the power to review findings 
of administrative boards where the facts involved are 
jurisdictional. Crowell v. Benson, 52 S. Ct. 285. 

Where the action of the Commission or administra¬ 
tive officer is claimed to be based on the exercise of 
judgment and discretion, properly vested by the stat¬ 
ute, but the record in fact shows that the decision 
really went off on a jurisdictional question, the Court 
will not be bound by what such administrative officer 
claims he did but oil what the record shows he actually 
did. If there had been any doubt on this proposition 
that doubt was set at rest bv the recent decision of the 
Supreme Court in Wilbur v. United States, ex rel. 
Chestatee Pyrites <& Chemical Corp., supra, in whch 
the formal answer of the Seeretarv of the Interior 
set up the claim that certain items were rejected upon 
consideration of the facts, whereas exhibits showing 
departmental action relative to the matter in contro¬ 
versy indicated to the contrary. The Court said: 

“The exhibits show what was really done and 
the reasons therefor. Conflicting general state¬ 
ments in the Answers must yield”. 

The decision of the Supreme Court in Hall v. Payne, 
254 U. S. 343, on which the appellant seems mainly to 
rest its argument that the courts may not interfere 
with the action of an administrative board in a case 
of this character does not in fact support the argu¬ 
ment. This Court knows that the Secretary of the In- 
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terior occupies a rather unique place in our scheme 
of government because he is acting as a proprietor of 
public lands. The original Act of Congress of March 
3, 1849, creating the office of the Secretary of jthe In¬ 
terior, vested him with the widest sort of power in 
administering the public lands. Section 3 of that Act 
provides that the Secretary “shall perform all of the 
duties in relation to the General Land Office, of su¬ 
pervision and appeal now discharged by the Secretary 
of the Treasury”. Every act subsequently passed 
giving authority to the Secretary of the Interior has 
indicated an intention on the part of Congress to 
make him the guardian of the public lands wi 
cally uncontrolled discretionary power, 
standing this the Supreme Court in the Hall case care- 

deter- 
nce of 

the law.” Concluding, as did the Supreme Court of 
the District and also this court, that the decision ren¬ 
dered by the Secretary was one entirely permissible 
under the law and not arbitrary or capricious, nat¬ 
urally mandamus was refused. Moreover, in t|ie Hall 
case this court held that Hall had an adequate remedy 
by suit in equity without resorting to mandamus. 48 
App. D. C. 279. 

In the Humboldt case, 224 U. S. 474, referred to on 
page 23 of appellant’s brief, the Commission errone¬ 
ously determined a juridical fact, i. e., that Alaska was 
not a territory within the meaning of the Interstate 
Commerce Act, and hence that the Commission was 
without jurisdiction to make the order sought. 

Likewise in the Louisvile Cement Co . case , 246 U. S. 
638, also cited on page 23 of appellant’s brief, the 
Commission erroneously decided a juridical fapt, i. e., 


fully reviewed what the Secretary had done to 
mine whether or not he had acted “in defia 


hi practi- 
^otwith- 
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as to the date upon which the cause of action accrued, 
as a basis for holding that the statute of limitations 
had run against the claim, and that, therefore, it had 
no jurisdiction to consider such claim. 

Counsel attempt to distinguish these cases by say¬ 
ing “there was a clear failure to exercise the power to 
determine” whereas, it is said, in the instant case 
“there was an exercise of the power, and a decision 
on the merits of the appellee’s claim”. This asser¬ 
tion would seem to be sufficiently contradicted by the 
mere fact that the Commission never reached the point 
of determining what amount the applicant would be 
entitled to receive, that being unnecessary in view of 
the Commission’s dismissal of the claim on jurisdic¬ 
tional grounds. Obviously, therefore, there was no 
decision on the merits of applicant’s claim. 

We submit, however, that no more power is vested 
in the Commission to finally determine as a juridical 
fact that the appellee here is not a carrier engaged in 
general transportation and that it did not suffer a 
deficit if, in fact, it did so engage and suffer than there 
was in the Humboldt case to determine erroneously 
that Alaska is a district rather than a territory, and 
in the Louisville Cement case to determine errone¬ 
ously that the statute of limitations ran from a cer¬ 
tain date so as to bar the claim from consideration. 
Equally in each of these cases the Commission commit¬ 
ted an error which if allowed to stand would deprive 
litigants of a right accorded them, not by the grace or 
favor of the Commission, but by an act of Congress. 

As stated by the Supreme Court in I. C . C. v . C. N. 
0. <& T. P. R. Co., 167 U. S. 479: 

“The power given is the power to execute and 

enforce, not to legislate. The power given is partly 






judicial, partly executive and administrative, but 
not legislative.’’ j 

The reason it denied its power to certify thO claim 
is no doubt traceable to its belief that the legislation 
was unwise and inexpedient. However, such ! consid¬ 
erations were not for the Commission but for the Con¬ 
gress. To recognize such a power in the Commission 
would make it the supreme arbiter of the la\| which 
it was created to carry out, not to amend or hlter by 
construction. Because the Commission found tjhat ap¬ 
pellee is not a carrier engaged in general transporta¬ 
tion does not make it so; nor is its erroneous ccjnstruc- 

j 

tion of the word “deficit” to be regarded as jfinal if 

the word in fact was intended by Congress to j signify 

something else, any more than was its construction of 

the word “territorv” in the Alaska case. It was not 

* 

intended that the law should be open to any construc¬ 
tion that the Commission might choose to plahe on it. 
Since the Commission misinterpreted the law and, 
therefore, denied its jurisdiction and authority to is¬ 
sue the certificate required, it is clearly subject to man¬ 
damus. | 

There could be any amount of difference of jopinion 
and confusion in the Commission about the construc¬ 
tion of the law without nullifying the right of appellee 
to a proper construction which essentially is tljie func¬ 
tion of a court. The Commission is not a coikrt; not 
all of its members are lawyers, therefore, they,are not 
presumed to be well versed in the law. The Supreme 
Court in the Humboldt case specifically said: j 

“The Interstate Commerce Commission is 
purely an administrative body. It is tru^ it may 
exercise and must exercise quasi-judicial] duties, 
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but its functions are defined, and, in the main, ex¬ 
plicitly directed, by the act creating it. It may 
act of its own motion in certain instances,—it may 
be petitioned to move by those having rights under 
the act. It may exercise judgment and discretion, 
and, it may be, cannot be controlled in either. But 
if it absolutely refuse to act, deny its power, from 
a misunderstanding of the law, it cannot be said 
to exercise discretion. Give it that latitude and 
yet give it the power to nullify its most essential 
duties, and how would its nonaction be reviewedf ” 

The court, in conclusion, said: 

“In the case at bar the Commission refused to 
proceed at all, though the law required it to do 
so; and to so do as required—that is, to take juris¬ 
diction, not in what manner to exercise it—is the 
effect of the decree of the court of appeals, the 
order of the court being that a peremptory writ of 
mandamus be issued directing the Commission ‘to 
take jurisdictidn of said cause and proceed therein 
as by law required’. In other words, to proceed 
to the merits of the controversy, at which point 
the Commission stopped because it was ‘con¬ 
strained to hold’, as it said, ‘upon authority of the 
decision recently announced in Re Jurisdiction 
over Rail and Water carriers operating in Alaska , 
19 Inters. Com. Hep. 81, that the Commission is 
without jurisdiction to make the order sought by 
complainant, the steamship company.” 

We are not asking here for the assertion by the Court 
of as much control over the action of the Commission 
as seems to have been taken in the recent decision by 
Judge Groner in U. S . Ex Rel. Campbell , et al. v. /. C. 
C. f No. 5816, decided January 30, 1933. In that case 
the Commission declared an existing scheme of rates 
unduly prejudicial to complainant but also found that 
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“the record will not support an award of [repara¬ 
tion based on the undue prejudice found to exist”. 

This Court directed that mandamus issue to | compel 
the Commission “to assess the damages sustained in 
accordance with the provisions of the act”. | 

We have here a stronger case, for we are jnot de¬ 
pendent upon a finding by the Commission of h viola¬ 
tion of law as a predicate to an award. On the con¬ 
trary, there is in section 204 an affirmative direction 
commanding the Commission “As soon as practicable 
after March 1, 1920” to ascertain certain fact^ and to 
make a certification (not an award) based thereon. It 
is difficult to conceive of a situation concerning which 
an administrative agency has been more completely 
divested of discretionary power. j 

4. The Commission's Order Dismissing Claim of Ap¬ 
pellee Was Arbitrary. j 

The Commission's action in dismissing the (jlaim of 
the appellee is arbitrary in that it is contrary to the 
purpose of the statute, contrary to its own sound inter¬ 
pretation and application of the statute to 70 short 
lines during a period of nearly four years, and con¬ 
trary to the facts with respect to the appellee. 

That the Commission's decision in the instant case 
is contrary to the purpose of the statute is clear from 
the decisions of the Supreme Court in the Continental 
Tie & Lumber Company case and in Texas Pacific 
v . United States , supra . In the latter case flie court 
held that the purpose of sections 204 and 209 were sub¬ 
stantially the same. Section 209 guaranteed the rail¬ 
roads a certain income during the period of six months 
following the termination of federal control. 

i 



24 


In its decision the Commission drew a parallel be¬ 
tween certain language in the Federal Control Act and 
in the Transportation Act, a post war measure, from 
which it said that unless during the federal control 
period a railroad was so located, constructed and 
equipped as to be utilizable for the transportation of 
troops and war materials, it would not come within 
the terms of section 204. In view of the underlying 
purposes of section 204 shown in detail on pages 23-28, 
inclusive, of the appended brief, it is difficult to com¬ 
prehend how the Commission could have made such a 
statement. Under i the President’s proclamation of 
December 27, 1917, all carriers by railroad were taken 
under federal control. During June, 1918, the Direc¬ 
tor General relinquished control over appellee and 
many other short line railroads. The injustice of this 
act was recognized by Congress. Congress enacted a 
resolution designed to postpone the time of relinquish¬ 
ment of short lines. This act was vetoed by President 
Wilson. But in Section 204 of the Transportation Act 
Congress again recognized that the relinquishment 
of short lines during June, 1918, by the Director Gen¬ 
eral, and the operation of these railroads by their 
owners during the remainder of federal control, caused 
losses in revenues to the short lines which should not 
in justice be sustained by them. Section 204 was de¬ 
signed specifically to compensate short lines for these 
losses. This is stated by the Supreme Court in the 
Continental Tie & Lumber Company case . 

As stated, section 204 of the Transportation Act was 
a post war measure, designed to compensate short 
lines for losses sustained during that part of federal 
control during which they operated their own prop¬ 
erty. Hence the question whether such lines were so 
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equipped as to be utilizable for the transportation of 
troops and war materials is wholly immaterial Pre¬ 
sumably the Director General relinquished control of 
most of these short lines because he did not regard 
them as necessary or utilizable for war purposes. In 
the face of the plain purpose of section 204, as shown 
by the Supreme Court’s decision in the Continental 
case and by the debates in Congress concerning that 
statute (pages 22-27 of appended brief), it seems in¬ 
conceivable that the Commission could have held that 
one of the tests of inclusion within section |204 is 
whether a carrier was equipped so as to be utilizable 
for the transportation of troops and war materials. 
The truth is that the appellee transported large quan¬ 
tities of lumber which was an important commodity 
in the conduct of the war. 

At page 37 of appellee’s brief counsel admijs that 
the appellee sustained a red ink deficit of $1^783.11 
during the federal control period. After making that 
admission he states that had appellee maintained a 
different and higher level of rates than was actually 
maintained, it would not have suffered a red ink deficit. 
In other words, although the appellee actually sus¬ 
tained a red ink deficit as that term was definedjin the 
Bingham & Garfield case and adhered to here, thi Com¬ 
mission nevertheless held that it would not recbgnize 
such a deficit because appellee might have avoided 
that kind of deficit had its foresight been as gdod as 
the Commission’s hindsight. Appellant repeatedly 
suggests that the losses sustained by the appellee as 
a result of the changes in its rates in the fall ot 1918 
are self-imposed losses. It is, of course, obviouls that 
the management of the appellee in the fall oif 1918 
when it elected to reduce its rates on forest products 
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could not have known or have surmised that in 1920 
Congress would enact such a provision as section 204 
of the Transportation Act. 

The amount of appellee’s claim, after certain ac¬ 
counting adjustments are made, is about $54,000. If 
the higher level of rates had been maintained through¬ 
out the federal control period, and if the same tonnage 
had been moved, the gross revenue of the appellee 
might have been greater by about $16,000 than it ac- 
tuallv was. The most that can be said about the Com- 
mission’s theorv of self-imposed losses is that, under 
a proper construction of the statute as made by the 
Commission in February, 1922, in a very comprehen¬ 
sive report, extracts from which are shown on pages 
48-51 of the appended brief, the amount of the claim 
would be reduced by $16,000. But the statute itself 
does not provide nor contemplate that a carrier must 
have maintained a particular level of rates during the 
period of federal control, during which it operated its 
own property, as a condition precedent to its right to 
the benefits of section 204. The Commission’s action 
is certainly arbitrary, first, in disregarding the fact 
that under its own latest construction the appellee sus¬ 
tained a red ink deficit and, second, by setting up a 
hypothetical income premised on what the revenues of 
the appellee would have been had it maintained a 
higher and different level of rates than was actually 
maintained. 



27 


Co mmi ssion Misconstrued Paragraph (a) of Section 
204 in Holding that Appellee Was Not Engaged 
as a Co mm on Carrier in General Transportation 
and that Appellee Did Not Sustain a Deficit in Its 
Railway Operating Income. 

Appellee engaged as a common carrier in genera], trans¬ 
portation and competed for traffic, or connected 
ivith, a railroad under federal control while pri¬ 
vately operated during federal control perilpd. 

The meaning of the phrase in section 204 4 4 engaged 
as a common carrier in general transportation, and 
competed for traffic, or connected, with a railroad un¬ 
der federal control” is comprehensively discufesed at 
Images 28-41 of the appended brief. To avoid j repeti¬ 
tion we respectfully invite the Court’s attention! to that 
discussion. | 

The Court will no doubt be impressed with the lan¬ 
guage used by the Supreme Court in the Tap Lifie case, 
United States v. Louisiana Pacific Ry . Co., 24^. U. S. 
1, referred to at page 40 of the appended brief, in 
over-ruling a decision of the Commission in ^hich it 
held that certain lumber roads were not common car¬ 
riers entitled to joint rates and divisions because the 
chief users of such rates were the proprietary Slumber 
companies. It will be sufficient here to repeat what has 
already been stated that the primary and main pur¬ 
pose of section 204 was to compensate short linjes such 
as the appellee for losses sustained while privately 
operated as a consequence of federal control r Con¬ 
gress was familiar with the history and charactbristics 
of short line railroads. It knew that most of them 
were built up by lumber, coal and other industries, 
and that in most instances the proprietary industry 
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was the chief user of the short line. Under the Com¬ 
mission’s construction of the phrase “engaged as a 
common carrier in general transportation” very few 
short lines would be able to qualify under section 204. 
As the Supreme Court said in the Tap Line cases, the 
right of the public to use the facilities of the railroad 
and to demand service of it rather than the extent of 
its business is the real criterion bv which to determine 
whether or not it is a common carrier and that the 
tap lines “are engaged in transportation as that term 
is defined in the Commerce Act and described in deci¬ 
sions of this court”. From March 1, 1920, when the 
Transportation Act was passed, until some time dur¬ 
ing the year 1925, the Commission uniformly held that 
short lines similar to the appellee were within the pro¬ 
visions of section 204. The Cimarron & Northwestern 
Railwav owned bv the Continental Tie and Lumber 
Company, which was before the Supreme Court in the 
Continental Case, is similar to the appellee in all es¬ 
sential respects even to the extent that the chief user 
of each is the proprietary lumber company and that the 
chief commodity of each consists of forest products. 

Appellee sustained a deficit in its operating income 
during federal control period as that phrase is 
used in section 204. 

Under the chapter “Questions Presented”, we have 
referred to the fact that in February, 1922, in Con¬ 
struction of the Word Deficit, 66 I. C. C. 765, the Com¬ 
mission held it to mean a deficiency or decrease in in¬ 
come, and that in October, 1925, in the Bingham. & 
Garfield, case it overruled the first construction and 
held that the word “deficit” means an excess of rail- 
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way operating expenses over railway operating rev¬ 
enue. From March 1, 1920, until the decision | of the 
Commission in the Bingham & Garfield case, [certifi¬ 
cates of the Commission under section 204 wer^ based 
upon the meaning of the word “deficit’’ as construed 
in February, 1922. During the period from February, 
1922 to October, 1925, the personnel of the Commis¬ 
sion changed. Two commissioners who voted vdth the 
majority of seven in the original decision had resigned 

* i 

meanwhile and the two commissioners, McManaijny and 
Woodlock, who took their places, joined the four dis¬ 
senters in the original case, which constituted the ma¬ 
jority in the Bingham & Garfield case . 

The meaning of the phrase “sustained a deficit in 
its operating income” is discussed at length commenc¬ 
ing* at page 41 of the appended brief. This makes an 
extended discussion of that question here unnecessary. 
The majority report of the Commission in its original 
construction of the word “deficit” is about per¬ 
suasive an argument as can be made to support the 
construction for which we contend. Extract^ from 
that report are shown at pages 48-51 of the appended 
brief. | 

The construction of the phrase “deficit in i]ts rail¬ 
way operating income” made by the Commission in 
the Bingham & Garfield case and adhered to in [the in¬ 
stant case leads to strange and absurd results—^results 
which Congress could not have contemplated. If, for 
example, the operating expenses of one short }me ex¬ 
ceeded its operating revenues during the federal con¬ 
trol period by any amount, be it only 10 cents, such 
a carrier would sustain a deficit under the Bingham & 
Garfield conception. And if under the basis Of com¬ 
puting the debits and credits in section 204 suclj a car- 
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rier had credits under paragraph (d) which exceeded 
the credits to the United States under paragraph (e) 
amounting to say $50,000, that sum would be paid to 
the carrier. If, on the other hand, the operating rev¬ 
enues of another short line similarly situated exceeded 
its operating expenses during the federal control 
period by 10 cents, its claim would be dismissed even 
though the credits to such a carrier under paragraph 
(d) exceeded the credits to the United States under 
paragraph (e) by $50,000. In other words, a carrier 
that happens to sustain a red ink deficit of 10 cents may 
recover whatever decrease in revenues it experienced 
during the federal control period compared with the 
test period, whereas another carrier which may have 
suffered the same loss in revenue from the same cause, 
namely federal control, is excluded from the provisions 
of section 204 because it had a net railway operating 
income even though it was only 10 cents. The mere 
statement of this situation shows how capricious is the 
twist of interpretation the statute was given by the 
Commission in the Bingham & Garfield case, and this 
was done despite the fact that the Federal government 
had paid out over $2,000,000 on certificates made by 
the Commission to the Secretary of the Treasury un¬ 
der its original sound construction of the statute. 

Appellant cites the decision of the Federal District 
Court for Montana in United States v. B. A. & P. Ry. 
Co., 38 Fed. (2) 871, and of the Circuit Court of Ap¬ 
peals, 9th Circuit, affirming that decision in Butte, An¬ 
aconda <& Pacific Ry. Co. v. United States, 61 Fed. (2) 
587, in which the construction of the word “deficit” 
made by the Commission in the Bingham & Garfield 
case was upheld. With due respect to those decisions, 
we submit that in Upholding the Bingham & Garfield 
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construction of the word “deficit’’ the District Court 
and the Circuit Court of Appeals merely perpetrated 
the error committed by the Commission and in doing 
so entirely disregarded the decisions of the Supreme 
Court in the Continental case which holds that section 
204 directed the Commission to “compare the results 
of such operation with those of the test period * j * * 
and if less favorable during the period of federal con¬ 
trol than during the test period to award the amount 
calculated as prescribed by the section”. This may 
have been due to the fact that the decision in the! Con¬ 
tinental case was made after the Butte, Anacon\da & 
Pacific case was submitted to the Circuit Court of Ap¬ 
peals. That court stated “The construction io be 
given to the section (204) as a whole seems not |to be 
doubtful”. With this we agree, but that court con¬ 
strued the section diametrically opposite to the state¬ 
ments made by the Supreme Court in the Continental 
case and contrary to the construction given thS sec¬ 
tion by the Commission in its original and very! com¬ 
prehensive opinion which it followed for five ye^rs. 

That the original construction adopted by the jCom- 
mission, which accords with the statement of thje Su- 

7 , i 

preme Court in the Continental case as to the meaning 
A # | 
and purpose of section 204, is also in accord wiljh the 

intent of Congress is clearly shown by the statements 

made by Senator Cummins, chairman of the comijaittee 

in charge of the bill, which became the Transportation 

act, and by other members of the committee, sojne of 

which are referred to at pages 23-27 of the appended 

brief. Statements made by members of the committee 

of the House are to the same effect. A statement jmade 

by Senator Pomerene appearing in the Congressional 

Record, Vol. 51, Part 1, page 727, on December 17, 







1919, conclusively proves this point. In that statement 
the Senator referred to a tabulation submitted to the 
Senate by the Commission which showed the railway 
operating income of railroads for 10 months of 1919 
compared with the standard return guaranteed by the 
Federal Control act. Wherever the income was less 
than the standard return the difference was described 
bv the Commission and bv the Senator as a “deficit”. 
No one can read the history of the Transportation Act 
and the debates leading up to its passage without being 
convinced that in paragraph (a) of section 204 Con¬ 
gress did not use the word “deficit” in its restricted, 
accounting sense, but used it to express its ordinary 
meaning, which is a decrease or falling off. Congress 
had grown accustomed to that meaning of the word in 
discussing the Federal Control Act and the Transpor¬ 
tation Act. 

The Circuit Court of Appeals, 9th Circuit, lifted 
paragraph (a) out of section 204 and undertook to 
determine the meaning of the word “deficit” in that 
paragraph without regard to the remaining important 
paragraphs in section 204. That method of construc¬ 
tion would be open to serious criticism even if para¬ 
graph (a) standing alone were subject to but one con¬ 
struction, because! it would violate the fundamental 

rule that a statute must be construed in its entirety 

* 

and if a word or phrase is susceptible of two construc¬ 
tions that which will effectuate the evident purpose of 
the statute must control. Johnson v. Southern Pacific 
Co., 196 U. S. 1. But the word “deficit” in paragraph 
(a), even if that paragraph be considered apart from 
the following paragraphs in section 204, is not sus¬ 
ceptible to the construction put upon it by the Circuit 
Court of Appeals for the reasons fully stated at pages 
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41 et seq. of the appended brief and in the original 
report of the Commission construing the word. 66 
L C. C. 765. 

The Court should keep in mind that under the | Bing¬ 
ham & Garfield construction, the Commission do^s not 
undertake to compensate a short line with a r^d ink 
deficit for the amount of that deficit but mak^s the 
fact of a red ink deficit, be it only 10 cents, th£ sine 
qua non of its jurisdiction. Once the jurisdiction at¬ 
taches under that construction, the Commissioik then 
proceeds to make the computations contemplated by 
paragraphs (c), (d), (e) and (f). These computations 
when made are based on the revenue losses referred 
to by the Supreme Court in the Continental case and 
not on the amount of the red ink deficit. In | other 
words, the amount of the red ink deficit has nothing 
whatever to do with the amount that the Comniission 
certifies. The Commission does not go the length of 
refusing to make such computations where it dealjs with 
a red ink deficit but, as stated, in such a case it makes 
the computations and certification contemplated by par¬ 
agraphs (c), (d), (e) and (f), which puts the Commis¬ 
sion in an indefensible and inconsistent position be¬ 
cause if Congress had intended to limit section |204 to 
carriers which sustain an actual red ink deficit and 

j 

to compensate them for that deficit, the debit and 
credit method set up by paragraphs (c), (d), (^) and 
(f) to measure tberevenue loss in the control period, 
if any, compared with the test period, would hav|e been 
wholly unnecessary and futile. If the construction of 
the Bingham & Garfield case, approved by the Circuit 
Court of Appeals, Ninth Circuit, should finally pre¬ 
vail, it will sanction a situation unique in all the annals 
of jurisprudence in that it will make the question of 
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jurisdiction and authority of an administrative agency 
to certifv payments of many thousands of dollars turn 
on the flip of a dime. 

Finally, all doubt as to the purpose of Congress in 
section 204 is removed when consideration is given to 
section 209. In the Continental case the Supreme 
Court said that the underlying purpose of these two 
sections was the Same. Section 209 guarantees a cer¬ 
tain income during the first six months after the ter¬ 
mination of federal control to carriers which were 
under federal control at the termination thereof or 
which have “heretofore engaged as a common car¬ 
rier in general transportation and competed for traffic 

or connected with a railroad at anv time under federal 

* 

control’’. This is the same phraseology as used in 
section 204. The method of determining the guar¬ 
antee in section 209 for the guarantee period is sub¬ 
stantially the sariie as the method of determining the 
amount due the carrier in section 204. Both of these 
sections are based upon the theory of consequential 
losses. A carrier need not have sustained a red ink 
deficit in the Federal Control period to qualify under 
section 209. In the light of the similarity of the pur¬ 
poses of each of ^hese sections, it is impossible to con¬ 
ceive that Congress would have elected in section 204, 
as the Commission now contends, to compensate only 
short lines which suffered a red ink deficit for conse¬ 
quential losses and in section 209 to compensate the 
same class of carriers whether or not they suffered 
such a deficit. 



CONCLUSION. 


For the reasons stated the judgment of the! court 
below should be affirmed. 

Respectfully submitted, 

Charles D. Drayton, 
Robert E. Quirk, 

Attorneys for Appellee . 
Investment Building, 
Washington, D. C. 

February 21,1933. 
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IN THE 


Supreme Court of the District 

of Columbia 

United States of America, Ex Rel. 

Arcata & Mad River Railroad Com¬ 
pany, ----- Petitioner, 

v. 

Interstate Commerce Commission, 

Respondent. 

BRIEF FOR PETITIONER IN SUPPORT OF 
APPLICATION FOR WRIT OF 
MANDAMUS. 

STATEMENT. 

This brief is filed in support of the petition for 
a writ of mandamus to require the Interstate Com¬ 
merce Commission, respondent, to take jurisdiction 

J 

of the claim of the Arcata & Mad River Railroad 
Company, petitioner, filed with the Coifamission 
under Section 204 of the Transportation Act, 41 
Stat. L. 460, and to certify to the Secretary of the 
Treasury the several amounts payable to the peti¬ 
tioner under the provisions of that section. 

The first paragraph of Section 204 provides: 
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“Sec. 204 (a). When used in this section— 
The term ‘earner 7 means a carrier by rail¬ 
road which, during any part of the period of 
Federal control, engaged as a common carrier 
in general transportation, and competed for 
traffic, or connected, with a railroad under 
Federal control, and which sustained a deficit 
in its railway operating income for that portion 
(as a whole) of the period of Federal control 
during which it operated its own railroad or 
system of transportation; but does not include 
any street or interurban electric railway which 
has as its principal source of operating revenue 
urban, suburban, or interurban passenger traffic 
or sale of power, heat, and light, or both;” 

Section 204 was enacted by Congress as a part of 
the Transportation Act for the purpose of compen¬ 
sating short line railroads for losses in railway 
operating income sustained by them as a consequence 
of Federal control and operation of the larger rail¬ 
road systems, during which period the short lines 
were released from Federal control and operated 
their own systems. To that end Section 204 pro¬ 
vides that the Commission shall ascertain and certify 
to the Secretary of the Treasury for payment the 
amount of the difference between the carrier’s income 
or deficit during the Federal control period and its 
income or deficit during the test period—the three 
years ending June 30, 1917. 

The purpose of this section was succinctly stated 
by the Supreme Court in Continental Tie and Lum¬ 
ber Company v. United States, 52 S. Ct. 529, de¬ 
cided May 16, 1932, where the court held that the 
amount awarded in October, 1923, by the Commis- 
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sion to the Cimarron & Northwestern Railway Com¬ 
pany, which was owned by the Continental! Tie and 
Lumber Company, was taxable income for I the year 
1920, and should have been set up on the books of 
that carrier during that year. The court said: 

“The act directed the Commission to com¬ 
pare the results of such operation with those of 
the test period, defined as the three years end¬ 
ing June 30, 1917; and if less favorable dur¬ 
ing the period of Federal control thap during 
the test period, to award an amount calculated 
as prescribed by the section.” j 

The similarity between the Cimarron & North¬ 
western, which the Commission held to be spbjeet to 
Section 204 of the Transportation Act, and the peti¬ 
tioner, which it held not to be subject thereto, is 
str iking . Each railroad was built primarily to 
transport lumber and timber products, and |;he stock 
of each is owned principally by a lumber company. 

i 

The action of the Commission in denying the claim 
of petitioner and in approving the claim of the 
Cimarron & Northwestern cannot be reconciled. 

As will presently be discussed, the question here 
is whether petitioner was qualified by paragraph (a) 
of Section 204 to claim the benefits thereof, land that 
turns upon the question whether petitioner “en¬ 
gaged as a common carrier in general transporta¬ 
tion,” and “sustained a deficit in its railway operat¬ 
ing income” as those terms are used in Section 204. 
By an erroneous construction of the legal meaning 
of those terms the Commission dismissed the claim 
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of petitioner, which action was in effect, and in 
fact, a denial of jurisdiction. As we contend that 
the Commission had jurisdiction, and that its func¬ 
tion under this law was ministerial, its action in 
dismissing the claim is one that can be reached by 
mandamus if we are right in this contention. 

Petitioner, together with other railroad systems 
of transportation, was taken under Federal control 
and operation pursuant to the President’s procla¬ 
mation of December 26, 1917. It remained under 
Federal control until June 21, 1918, on which date 
the Director General of Railroads, acting for the 
President, relinquished possession and control of 
the railroad property of petitioner. From that date 
until the end of Federal control, March 1,1920, peti¬ 
tioner operated its own railroad system of trans¬ 
portation. Respondent concedes all this in its an¬ 
swer to the petition, and also concedes that the peti¬ 
tioner is a railroad corporation organized under 
the laws of California and is engaged as a common 
carrier in the transportation of persons and prop¬ 
erty between places on its railroad in California and 
places on other railroads in various States. 

Petitioner operates a railroad located within the 
State of California. It connects with the North¬ 
western Pacific Railroad Company at Areata, Cali¬ 
fornia, and through that connection it handles traffic 
between points on its.line in California and points 
on the lines of other railroads located in other States. 
As a common carrier engaged in the general trans- 




portation of intrastate and interstate commerce, this 
railroad is subject to the provisions of the laws of 
California regulating intrastate eommercei and of 
the Interstate Commerce Act, and various amenda¬ 
tory and supplemental Acts of Congress regulating 
commerce among the States. Thus, petitioner is 

i 

required to provide and furnish transportation upon 
reasonable request therefor; to establish through 
routes and just and reasonable and non-discrimina- 
tory rates, fares and charges; to establish, observe 
and enforce just and reasonable classifications of 
property for transportation; to file with the Com¬ 
mission and print and keep open for public inspec¬ 
tion schedules of its rates, fares and charges, all 
of which rates, etc., are subject to the determination 
of the Co mmi ssion as to their reasonableness, and 
in the event of excess earnings under such rates, 
such excess is subject to recapture under | the pro- 

i 

visions of Section 15a of the Interstate Commerce 

i 

Act. This railroad, moreover, must, and does, com¬ 
ply with the Bills of Lading Act, the Boilejr Inspec¬ 
tion Act, the Hours of Service Act, the Saffety Ap¬ 


pliance Act and the Transportation of Explosives 
Act, all of which imposes duties and entail expense 


to the carrier. Under Section 20 of the Interstate 


Commerce Act this railroad is required to keep 
its records and accounts in the manner prescribed 
by, and to file annual reports with, the Co mmi ssion. 
Under Section 20a petitioner may not issue any 


share of stock or any bond without first obtaining 

I 
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the approval of the Commission; and under Sec¬ 
tion 1 petitioner may not extend or abandon its line 
without first obtaining the approval of the Com¬ 
mission. 

Under Section 19a of the Interstate Commerce 
Act, providing for the valuation of common carrier 
property, the Commission entered upon a proceed¬ 
ing to determine the final value for rate-making 
purposes of the property of the Areata & Mad River 
Railroad ‘ ‘ owned and used for common carrier pur¬ 
poses,” and found the value to be $421,200 as of 
June 30,1917. Areata <& Mad River R. R. Co., 116 
I. C. C. 542. 

Thus, it will be seen that petitioner is held to 
compliance with the many provisions of the Inter- 
state Commerce Act and other Acts of Congress 
regulating commerce in the same manner and to the 
same extent as, for example, the Pennsylvania Rail¬ 
road. These laws impose restrictions, burdens and 
expenses upon petitioner; and it assumes the full 
responsibilities and duties of a common carrier en¬ 
gaged in the general transportation of persons and 
property. Despite the fact that the petitioner is 
subject to all these provisions of this comprehen¬ 
sive system of Federal legislation affecting carriers, 
the Commission has done the singular thing of hold¬ 
ing that petitioner is excluded from the one provi¬ 
sion designed to compensate it and other carriers 
for losses sustained as a consequence of Federal 
control 
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JURISDICTION TO ISSUE WRITS. 

i 

I 

I 

The Supreme Court of the District of Columbia, 
as the court of general jurisdiction, possesses super¬ 
visory jurisdiction over inferior tribunals, courts 
and commissions, which is exercised by k writ of 
mandamus where there is no other adequate remedy. 
United States v. West, 34 App. D. C. 12. j Express 
authority to issue such a writ is conferred |upon this 
court by the District Code of March 3,1901. G. 854, 
Sec. 68, 31 Stat. 1189, 1200. j 

i 

PETITIONER HAS NO ADEQUATE REMEDY 
OTHER THAN MANDAMUS, i 

There is no adequate remedy available to peti¬ 
tioner other than by application to this court for a 
writ of mandamus. There is no direct statutory 
appeal from the action of the Commission in this 
ease. 
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ARGUMENT. 

The Question Presented. 

The question here on which the parties have 
joined issue involves the construction of Section 204 
of the Transportation Act, the full text of which is 
set out in the Appendix to this brief. The first 
paragraph of Section 204 is shown on the first page 
of this brief. Petitioner filed a claim with the 
Commission under Section 204 amounting to ap¬ 
proximately $72,000, representing deficits in rail¬ 
way operating income sustained by it during the 
period of Federal control as compared with the test 
period. After certain accounting adjustments were 
made the claim was reduced to about $52,000. A 
copy of the report of the Commission in which it 
dismissed the claim of petitioner, Areata <& Mad 
River Deficit, 162 I. C. C. 641, is attached as Ap¬ 
pendix B to our petition. In that report, after 
citing decisions of the Commission dealing with the 
claims of other carriers under Section 204, the Com¬ 
mission said: 

“The circumstances here, as in those eases, 
give rise to grave doubt as to whether this claim¬ 
ant is within the intent of the statute.” 

In dismissing the claim the Commission con¬ 
cluded its report with the finding that petitioner 
“was not engaged in general transportation within 
the meaning of Section 204 during the Federal con- 




trol period, and that a proper adjustment of net 
railway operating income under the provisions of 
that section would exclude it from the benefits there¬ 
under.” 

The main question turns on the propef meaning 
of the phrase “deficit in its railway operating in¬ 
come” as used in Section 204. In February, 1922, 
in its report entitled “Construction of \the word 
Deficit/’ 66 I. C. C. 765, the majority of the Com¬ 
mission, four members dissenting, held: j 

“We are of opinion and hold that the word 
‘deficit’ as used in paragraph a of Section 204 
should be construed to mean a deficiency or 
decrease in income in the private operation of 
the Federal control period as compare^ with the 
average income for corresponding portions of 
the test period.” j 

This, we contend, is the proper construction of 
the phrase “deficit in its railway operating income” 
as used in Section 204. Based on that construction 
of the law, $2,500,000 were paid to 70 carriers by 
the Government on certificates of the Commission. 
(See page 11 of forty-fifth annual report of Com¬ 
mission.) 

In October, 1925, in Deficit Status of Bingham 
and Garfield Railway, 99 I. C. C. 724, a mjajority of 
the Commission, four commissioners dissenting, 
overruled the construction of the word “deficit” 

l 

as determined in February, 1922, and held that the 
words “deficit in its railway operating income” as 
used in Section 204 “means an excess of railway 
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operating expenses over railway operating revenues 
computed as therein provided.” That was the con¬ 
struction followed by the Commission in dismissing 
petitioner’s claim. Under the latter construction, 
if the operating expenses of one carrier exceeded its 
operating revenues by as much as one dollar during 
the Federal control period it would be entitled to 
compensation for losses sustained during the Fed¬ 
eral control period compared with the test period. 
If, on the other hand, the operating revenues of an¬ 
other carrier exceeded the operating expenses by as 
much as one dollar during the Federal control pe¬ 
riod that carrier would not be entitled to compensa¬ 
tion for losses sustained and its claim would be dis¬ 
missed. In its first Construction of the word Deficit, 
of February, 1922, 66 I. C. C., at page 772, the Com¬ 
mission said, after making a similar illustration, 
“we cannot attribute to Congress the intention to 
make a classification which would result in such ab¬ 
surdities. ’ ’ 

In its report dismissing petitioner’s claim the 

Commission frankly said that it was in grave doubt 

» 

as to whether petitioner came within the statute. 
It resolved the doubt against petitioner. Even when 
the majority of the Commission reversed its original 
construction of the word “deficit,” doubt was shown 
as to the correctness of its position, for it said: 

“We take this action with the hope and in 
the expectation that it will result in an authori¬ 
tative construction in an appropriate proceed- 
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j 


ing in court of the term deficit as that term is 
used in Section 204 * * j 

The petition alleges that by virtue of thfe errone¬ 
ous construction of the law adopted by the Commis¬ 
sion in dismissing petitioner’s claim, the Commission 
merely went through the motions of considering the 
claim, and that its action was in effect, and in fact, 
a denial of jurisdiction and a refusal to perform the 
ministerial function imposed upon it by Section 204. 
In its answer, paragraph VIII, the Commission 
denied these allegations and affirmatively allfeged that 
its power and authority under Section 204 i£ judicial 
in character and is not ministerial. Fortunately, 
on May 16, 1932, the Supreme Court of the United 
States settled this question by holding that the func- 
tion of the Commission under Section 204 jis minis¬ 
terial. Continental Tie and Lumber Company v. 
United States, 52 S. Ct. 529. In that ease the court 
said of Section 204: 

| 

“But we think that the function of the Com¬ 
mission under the act was ministerial ,j to ascer¬ 
tain the facts with respect to the carrier’s oper¬ 
ating income by a comparison of the experience 
during the test period with that durinjg the pe¬ 
riod of Federal control. The right to the award 
was -fixed by the passage of the Transportation. 
Act. What remained was mere administrative 
procedure to ascertain the amount to be paid. 
Petitioner’s right to payment ripened\when the 
act became law.” (Italics ours.) j 
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In disposing of this proceeding the court will look 
through the forms of the words used by the Com¬ 
mission in its report dismissing the claim and will 
be governed by what the Commission did, not by 
what it said or pretended to do. Irrespective of what 
the Commission said in its report, the legal effect of 
what it did was to dismiss the claim for want of 
jurisdiction, because it follows from the premise as¬ 
sumed by the Commission that on that premise it 
was without jurisdiction and was bound to dismiss 
the claim for that reason. 

This case is analogous to the action of the Com¬ 
mission in Interstate Commerce Commission v. Hum¬ 
boldt Steamship Company, 224 U. S. 474, and Louis¬ 
ville Cement Company v. Interstate Commerce Com¬ 
mission, 246 U. S. 638. In each of these cases the 
Commission, bv an erroneous construction of certain 
provisions of the Act to Regulate Commerce, dis¬ 
missed the complaints for want of jurisdiction, and 
in each ease the Supreme Court held that the Com¬ 
mission had jurisdiction. In the Humboldt ease the 
question was whether or not Alaska was a territory, 
as that term was used in the Act to Regulate Com¬ 
merce. The Commission held that Alaska was not 
a territory within tke contemplation of that Act, 
and for that reason 1 dismissed the complaint. In 
the Louisville Cement Company ease the Commission 
construed the phrase “cause of action” as used in 
Section 16 of the Act to Regulate Commerce to mean 
that it accrued when the shipment was delivered 
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instead of, as contended by the plaintiff, when the 
charges were paid to the carrier. j 

In view of the similarity of the instant |ase with 
the Humboldt and Louisville Cement eases! it is ap¬ 
propriate to point out that in the Humbpldt ease 
this court held that it could not issue thi writ to 
require the Commission to act contrary to jits judg¬ 
ment, honestly and fairly reached, even though con¬ 
trary to the conclusion that the court might reach. 
In the Lomsville Cement ease this court, in declin¬ 
ing to issue the writ, held in effect that thej Commis¬ 
sion entertained jurisdiction over the claim of the 
relator which was rejected; that in the eiercise of 
that jurisdiction the Commission held that (the claim 
was barred, and that this was an exercise of dis- 
cretion committed by law to the Commission and 
not subject to control by the writ of mandamus. As 
this court knows, in each of these eases the Supreme 
Court of the United States held otherwise 

In both the Humboldt and in the Louisville Ce- 
ment eases the Commission heard the parties and 
went through the motions of apparently considering 
the cases, after which it dismissed the complaints 
for want of jurisdiction. That is precisely what the 
Commission has done in the instant case, i Here the 
Commission, after giving consideration to certain 
factual matters relating to accounts andj the char¬ 
acter of traffic, dismissed the claim upon the ground 
that petitioner was not qualified to make! the claim 
under Section 204, which is but another Way of say- 


i 
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ing that the Commission could not entertain the claim 
for want of jurisdiction. There is no difference in 
principle in what the Co mmi ssion did in the Hum¬ 
boldt and in the Louisville Cement Company cases 
and what it did in the instant case. 

Congress did not:define the terms “engaged in 
general transportation” and “deficit in its railway 
operating income,” but its intention with respect to 
the matter is plain. The legal meaning of these 
phrases is a question of law for the courts to deter¬ 
mine, just as was the legal meaning of the word 
“territory” in the Humboldt case and the phrase 
“cause of action” in the Louisville Cement Company 
case. If, as we contend, the Co mmi ssion in the 
instant case misconstrued the legal meaning of these 
phrases, the effect of that misconstruction caused 
it to dismiss the claim which it otherwise would 
have been obliged to dispose of as a mere matter 
of administration under the provisions of Section 
204. As already indicated in the Continental Tie 
and Lumber Company, the Supreme Court of the 
United States in the last term held that the Commis¬ 
sion’s function under Section 204 was purely min¬ 
isterial, and that the carrier’s right to compensation 
was fixed by the passage of the law, and not by the 
discretion of the Commission. 

In this case petitioner does not ask this court 
to compel the Commission to do a particular thing 
in a particular way, nor does it seek to have the 
court control the discretion of the Commission over 
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such factual matters as reserve accounts,! amounts 
expended for maintenance witliin a given time, at 
what price renewals and replacements Should be 
charged, and other matters referred to by j the court 
in the Continental Tie and Lumber ease as within the 
discretion and judgment of the Commission. We 
seek from this court a writ which will compel the 
Commission to take jurisdiction over thd claim of 
petitioner and perform the ministerial fuietion im¬ 
posed upon it by the statute just as the Commission 
was compelled to do in the Humboldt Steamship 
Company case and in the Louisville Centent Com¬ 
pany ease. Such ministerial function in the instant 
case is that of a mere auditor in respect tjo carriers 
within the statute, to compute and certify the result 
from the Commission’s records and the! carrier’s 
reports to it. If we are correct in this contention, 
then, we submit, the intent of Congress is not to be 
thwarted by an erroneous construction or misunder¬ 
standing by the Co mmi ssion of the command of its 
creator. It may not substitute its judgment for the 
judgment of the lawmakers; it is not properly con¬ 
cerned with questions of political or legislative ex¬ 
pediency. Even though it may deem the statute 
impolitic or oppressive, it may not assume to pass 
judgment upon the wisdom of the Legislature. 
Where the statute is plain, it must obey; itj is clothed 
with no discretion in such case. Moreovf, making 
use of language employed by Mr. Justice Cardozo 
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in defining the duty of a court in arriving at the 
legislative intent: 

“If there be the possibility of conflicting 
motives, those that vitiate are to be rejected, 
and those that validate presumed. ” 

History and Purpose of Legislation. 

To conduce to a better understanding of this case 
it may be well briefly to review the purpose and cer¬ 
tain of the provisions of the so-called Federal Con¬ 
trol Act of March 21, 1918. That Act provided for 
the operation of transportation systems while under 
Federal control and for compensation of their own¬ 
ers. It was declared to be emergency legislation 
enacted to meet conditions growing out of the war. 
It authorized the President to agree with and to 
guarantee any such carrier making operating returns 
to the Interstate Commerce Commission that during 
the period of such Federal control it should receive 
as just compensation an annual sum not exceeding 
a sum equivalent as nearly as may be to its average 
annual railway operating income for the three years 
ended June 30, 1917. It provided that any railway 
operating income accruing during the period of Fed¬ 
eral control in excess of such just compensation 
should remain the property of the United States. 
As indicating that Congress intended not only that 
the United States should be properly safeguarded, 
but also that fair treatment should be accorded the 
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carriers, it is to be observed that this Act required 
that— 

“every such agreement shall also contain ade¬ 
quate and proper provisions for the mainte¬ 
nance, repair, renewals and depreciation of the 
property; for the creation of any reserves or 
reserve funds found necessary in connection 
therewith, and for such accounting and adjust¬ 
ments of charges and payments, both during 
and at the end of Federal control, as may be 
requisite in order that the property! of each 
carrier may be returned to it in substantially as 
good repair and in substantially as complete 
equipment as it was in at the beginning of Fed¬ 
eral control, and also that the United States 
may, by deductions from the just compensation, 
or by other proper means and charges, be re¬ 
imbursed for the cost of any additions; repairs, 

not 

So zealous was Congress to avoid unfairness in 
its dealings with the railroads as a whole, tcj the end, 
presumably, that there might be no impairment 

I 

of the integrity of railroad credit and their proper 
functioning in the public interest, it authorized the 
President to alter the general method of compen¬ 
sation under certain unusual circumstance^. Thus, 
on the assumption that some compensation) was due 
owners of a railroad for its use as a part of the 
war machine, it was provided that if, because of 
abnormal conditions so exceptional as to make the 
basis of earnings during the test period | specified 
generally unfair as the basis of compensation, the 


renewals and betterments of such property 
justly chargeable to the United States?” 
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President was authorized “to make with the car¬ 
rier such agreement for such amount as just com¬ 
pensation as, under! the circumstances of the par¬ 
ticular case, he shall find just.” 

All this is recited for the purpose of demonstrat¬ 
ing that while Congress felt impelled as a war meas¬ 
ure to take over the railroads, it nevertheless felt 
the obligation and necessity of providing against any 
general impairment or breakdown of the transpor¬ 
tation machine when that emergency should have 
passed. Naturally, some carriers were more essen¬ 
tial than others to the conduct of the war, but Con¬ 
gress could not single out those for special treat¬ 
ment, or make narrow distinctions. It could only 
pass a general law intended to preserve the integ¬ 
rity and usefulness of the railroads generally serv¬ 
ing different communities and sections throughout 
the United States. 

The Federal Control Act provided “that every 
railroad not owned, controlled or operated by another 
carrier company and which has heretofore competed 
for traffic with a railroad, or railroads, of which 
the President has taken the possession, use and con¬ 
trol, or which connects with such railroads and is 
engaged as a common carrier in general transpor¬ 
tation, shall be held and considered as within ‘Fed¬ 
eral control,’ as herein defined, and necessary for 
the prosecution of the war, and shall be entitled to 
the benefit of all the provisions of this Act.” In 
a later section of the Federal Control Act it was 
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provided that “the President may, prior to July 1, 
1918, relinquish control of all, or any part of, any 
railroad or system of transportation, further Fed- 
eral control of which the President shall deem not 

i 

needful or desirable.” j 

Under that provision of the Federal Control Act, 
petitioner, and other railroad systems of transpor¬ 
tation which had been taken by the Federal Govern¬ 
ment under the President’s proclamation jwere re¬ 
leased from Federal control. Petitioner; was re- 

| 

leased on June 21, 1918, by the Director! General, 
acting for the President, and as stated, during the 
remaining period of Federal control petitioner oper¬ 
ated its own railroad. The Transportation Act be¬ 
came effective March 1,1920. Its main purpose was 

to turn the railroads under Federal control back 

| 

to their owners and to make adequate provision 
therefor. But Congress realized that railroads which 
had been released from Federal control during the 
latter part of June, 1918, had suffered losses as the 
result of Federal control. In recognition of this, 
the Transportation Act provided in Section 204 that 
such railroads would be given the same compensa- 

j 

tion during the period of Federal control, during 
which they operated their own properties, as was 
provided for carriers under Federal control by the 
Federal Control Act. In addition, by Section 209, 
the Guaranty Section, Congress guarantee^ the same 
basis of compensation to carriers under Fejderal con¬ 
trol at the termination thereof as to railrojads which 
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had not been under Federal control, and which there¬ 
tofore engaged as common carriers in general trans¬ 
portation. It will thus be seen that it was the fixed 
policy of Congress to treat all classes of railroads 
fairly and to compensate them for losses in revenue 
sustained as the result of Federal control and oper¬ 
ation compared with the test period. A railroad 
would not have to sustain a red-ink deficit in order 
to claim the benefits of Section 209. As the under¬ 
lying purpose of Section 209 and Section 204 was 
stated to be the same by the Supreme Court in the 
Continental Tie and Lumber Company case, it is 
apparent that there is no more reason to say that 
a carrier must have a red-ink deficit to claim the 
benefits of Section 204 than to say that it must have 
such a deficit to get the benefits of Section 209. In 
the construction of paragraph (a) of Section 204 
last adopted by the Commission it completely ig¬ 
nored not only the letter of the statute, but the fixed 
policy of Congress toward railroads as shown by 
the Federal Control Act and the Transportation 
Act. 

It is pertinent to quote from the decision of the 
court in Texas and' Pacific Railway Company v. 
United States, 52 S. Ct. 528, decided with the Con¬ 
tinental Tie & Lumber Company case, already re¬ 
ferred to, as indicating the court’s view of the situ¬ 
ation Congress sought to reach by Sections 204 and 
209 of the Transportation Act. In the Texas a/nd 
Pacific case the court said as to Section 209: 
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“The statute in terms guarantees; a ‘mini¬ 
mum operating income’ for six monthsl after re¬ 
linquishment of federal control. The {situation 
in which the railroads of the country) were as 
a result of war-time Government operation is 
well described in United States v. Guaranty 
Trust Company, 280 TJ. S. 478, 484. During that 
period their expenses had risen and Ifhere had 
been no commensurate increase in ratds. While 
the Government had either paid or wqs obliged 
to pay just compensation for their requisition, 
the amount of it was known to be insufficient 
for rehabilitation of the roads as ! privately 
owned and operated organizations. Until rates 
could be adjusted to meet increased [expenses, 
loans be negotiated, and operating forces re¬ 
aligned and reintegrated, the credit of the car¬ 
riers must by some means be re-established. 
Thus the Government had a real obligation, not 
readily susceptible of accurate measurement, to 
assist in the restoration of normal conditions. 
The purpose of the guaranty provision was to 
stabilize the credit position of the roads by as¬ 
suring them a minimum operating ineojme. They 
were bound to operate their properties in order 
to avail themselves of the GovemmentJ’s proffer. 
Under the terms of the statute no sunti could be 
received save as a result of operation. 

“If the fruits of the employment of a road’s 
capital and labor should fall below a fixed mini¬ 
mum, then the Government agreed to make up 
the deficiency, and if the income werej to exceed 
that minimum the carrier bound itself to pay 
the excess into the federal treasury.” 

j 

Further, in the same case, the court skid: 

“The sums received under the aef were not 
subsidies or gifts—that is, contributions to the 
capital of the railroads. * * * The Govern- 





merit's payments were not in their nature boun¬ 
ties, but an addition to a depleted operating 
revenue consequent upon a federal activity.” 

We have adverted at this length to the Supreme 
Court’s exposition of the meaning and purpose of 
Section 209, because we think that it is enlightening 
in considering Section 204, with which we are here 
directly concerned. The Supreme Court said in the 
Continental Tie & Lumber Company case that the— 

“underlying purpose of Congress was the same 
in both cases. Railroads falling within Section 
204 were principally short lines. They were 
known to have suffered serious losses in income 
due to routing arrangements and other admin¬ 
istrative measures made necessary by Govern¬ 
ment operation of the larger railroad systems. 
The Transportation Act did not contemplate 
that the payments to be made pursuant to Sec¬ 
tion 204 were in any sense just compensation 
for the taking of property. There was no room 
for such reimbursement, as the short lines were, 
during the time to which the section applied, 
in the possession and management of their 
owners.” 

It will thus be seen that the main purpose of Sec¬ 
tion 204 was to compensate short lines which engaged 
as common carriers in general transportation and 
sustained a deficit during the period of Federal con¬ 
trol, during which they operated their own proper¬ 
ties, for losses sustained by them as a consequence 
of Federal control and operation. Congress was 
fully apprised of the character of the railroads which 
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would benefit from this legislation. In j fact, it is 
correct to say that Section 204 was enacted by Con¬ 
gress largely at the instance and as a result of repre¬ 
sentations of the short lines, either directly or 
through the officers of the American Short Line 
Railroad Association. And in order to show the 
impression made upon Congress by such represen¬ 
tations we deem it appropriate to quote, as fairly 
typical, the language used in the Senate fey Senator 
Cummins, Chairman of the Committee oni Interstate 
and Foreign Commerce, and who was in active charge 
of the bill which, as finally enacted, became the Trans¬ 
portation Act, 1920, Section 204 of which is here 
under discussion. Senator Cummins said: 

“I was never able to ascertain from my sur¬ 
vey of the situation just what actuated the Rail¬ 
road Administration in dealing as it did with 
some of the short-line railroads. I think that 
in all the history of our relations to the rail¬ 
ways that there never was injustice that was 
comparable with the injustice which tjhe Govern¬ 
ment has inflicted upon some of the jweak short 
lines of railroads, barely able to sustain them¬ 
selves in normal times and utterly! unable to 
maintain themselves during the last! two years. 
We have done precisely what I stood here and 
said we would do—we have paid to tne big rail¬ 
roads a compensation so excessive as to shock 
the moral sense of ma nkin d and we have per¬ 
mitted the weaker railroads, which are just as 
necessary for the transportation of the United 
States as are the stronger ones, although not in 
the same degree, to struggle through these two 
years in a way that creates the only sympathy 
I have ever felt toward railway management. 



24 


There are so manv instances in which the su- 

•/ 

perior force of the Railroad Administration, 
with its monopoly of all the influences of the 
land, has exerted against the shorter, weaker 
lines that I could not enumerate them if I were 
to stand here all the remainder of the afternoon. 
As I replied to the Senator from Kansas one 
of the prominent motives in the minds of all 
the members of the committee in the construc¬ 
tion of this bill has been to do tardy and, I fear, 
incomplete justice to these roads that have been 
so severely discriminated against in the last two 
years. But we will come to that with more de¬ 
tail later on.” (Dec. 4, 1919, Vol. 59, Part 1, 

p. 122.) 


That this expression of Senator Cummins did not 
represent an exaggerated or unusual viewpoint is 
shown by the following utterance of Senator Gay, of 
Louisiana: 


“The War burden has fallen very heavily on 
these short-line railroads; much more heavily 
than on the larger systems. The Director Gen¬ 
eral of Railroads assumed possession and con¬ 
trol of certain railroads and refused to assume 
possession and control of others. I think it 
highly important that we clearly understand the 
basis upon which some railroads were taken over 
by the Director General while others were not. 
I believe, Mr. President—and I should be very 
happy indeed if it could be shown that my be¬ 
lief is unwarranted—that the Director General 
in many cases refused to take over certain rail¬ 
roads for the sole reason that it would not be 
advantageous from the point of view of the 
Railroad Administration’s financial showing to 
take them over, i Certain it is that the Director 
General hastened to assume possession and con- 
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trol of practically every railroad in tie country 
whose financial showing was good, and it is 
equally certain that he failed to take possession 
of scores upon scores of weak railroads, particu¬ 
larly in the South, whose financial condition for 
years has been extremely unfavorable. 

“It cannot be said, Mr. President,!that these 
weak railroads were released from Federal con¬ 
trol because they were not performing a war 
service. "Where, may I ask, did the lumber 
originate with which our cantonments were con¬ 
structed ? Where did the lumber originate with 
which our shipyards were constructed almost 
overnight? Where did the lumber originate 
with which to build, as if by magic, a fleet of 
boats to cover the seven seas? This lumber, 
Mr. President, or a very large portion of it, 
came from the tap lines of the South. They 
labored feverishly to meet the demands of the 
war; they responded promptly and patriotically 
to the country’s call; they worked almost ex¬ 
clusively on war business. And the Director 
General refused to take them over because he 
thought that it would be more economical, from 
his point of view, to make them bear jhe burden 
themselves. i 

“Whether or not this was honebt dealing 
and in harmony with our traditionalj American 
policy of fair play for all, I leave to the judg¬ 
ment of the Senate. Certain it is that the 
stronger railroads were taken over by the Gov¬ 
ernment and paid a rental that is! generally 
regarded as adequate, if not generoiks, for the 
use of their properties. These larger railroads 
were not affected by the war. Their War burden 
was borne by the Government, an<jl they re¬ 
ceived as rental for their properties the same 
profits that they had earned in three prosperous 
years before the war. T 

“I will say to the Senator from Wisconsin 
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(Mr. LaFollette) that that answers the ques¬ 
tions which he asked only a few moments ago. 

“The short line railroads were cast adrift. 
They had to bear alone and unaided the war 
prices of labor and materials. Their properties 
were devoted to the Nation’s service just as 
truly as were the properties of other railroads; 
yet they received not one cent of rental from the 
Government, and all they have to show for their 
patriotic response to the Nation’s call is red 
ink figures on their books. ’ ’ 

Congressional Record, 66th Congress, Vol. 

59, Part 1, pp. 905-908. 

That similar views were entertained in the House 
of Representatives is shown by the following state¬ 
ment of Mr. Barkley (now Senator from Ken¬ 
tucky) : 

“They (short-line roads) have insistently 
contended, and they have with a good deal of 
force contended, although they were taken over 
and were turned back almost immediately, that 
the operation of Federal control over the big 
roads was to their disadvantage in this respect, 
that they have been compelled to pay the same 
rate of wages to their employees as the wages 
fixed by the Federal Government on the roads 
under Federal control. And the reason they 
were compelled to do that was because they had 
to meet the scale of wages paid on the other 
roads or lose their employees. And there is a 
great deal of force in that contention. They 
also claim that traffic has been diverted from 
these smaller roads by reason of the Govern¬ 
ment desiring to send freight over the most 
direct routes, and in many cases freight has 
been diverted from the small to the trunk-line 
roads, and their earnings have thereby been cut 
down. We provide in this bill that the guar- 
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antee shall apply to the roads thus situated, just 
as it has to the roads that were operated by the 
Government during the period of Federal con¬ 
trol.” | 

House Record, November 11, 191$, Vol. 58, 
Part 8, pp. 8330-2. j 

With this showing of the history and purpose of 
the legislation we think it clear that Congress in- 

; short 
by the 

Supreme Court in United States v. Realty Company, 
163 U. S. 427, as follows: I 

“Under the provisions of the constitution 
(article 1, Sec. 8), congress has pester to lay 
and collect taxes, etc., ‘to pay the debts’ of the 
United States. Having power to raise money 
for that purpose, it of course follows that it has 
power, when the money is raised, to appropriate 
it to the same object. What are the debts of the 
United States within the meaning of this con¬ 
stitutional provision? It is conceded, and, in¬ 
deed, it cannot be questioned, that the debts are 
not limi ted to those which are evidence^, by some 
written obligation, or to those which are other¬ 
wise of a strictly legal character. The term 
‘debts’ includes those debts or claims Which rest 
upon a merely equitable or honorary obligation, 
and which would not be recoverable in ja court of 
law if existing against an individual.! The na¬ 
tion, speaking broadly, owes a ‘debt’ tb an indi¬ 
vidual when his claim grows out o[f general 
principles of right and justice,—when, in other 
words, it is based upon considerations bf a moral 
or merely honorary nature, such as are binding 
on the conscience or the honor of an individual, 
although the debt could obtain no recognition in 
a court of law. ’ ’ 


tended to assume an obligation toward thes 
line carriers such as was aptly characterised 
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DURING PERIOD OF FEDERAL CONTROL PETI¬ 
TIONER ENGAGED AS A COMMON CARRIER 
IN GENERAL TRANSPORTATION AND COM¬ 
PETED FOR TRAFFIC AND CONNECTED WITH 
RAILROADS UNDER FEDERAL CONTROL. 

As already pointed out, petitioner, together with 
other railroads, was taken under Federal control 
and operation by the President’s proclamation of 
December 26, 1917, and remained under Federal 
control until June 21, 1918, on which date it was 
released by the Director General, acting for the 
President. From June 21, 1918, to the end of Fed¬ 
eral control, which occurred at midnight February 
29,1920, petitioner operated its own railroad system 
of transportation. The claim covers that period. 
In disposing of this i claim the Commission found 
that during the period from June 21,1918, to March 
1, 1920, petitioner was not engaged as a common 
carrier in general transportaion. There is a deadly 
parallel in the transportation and traffic character¬ 
istics of petitioner and the transportation and traffic 
characteristics of the Cimarron and Northwestern 
Railway, to which $25,228.35 was paid under Sec¬ 
tion 204 by authority of the Commission. Deficit 
Settlement Cimarron and Northwestern Railway, 82 
I. C. C. 441. As the award by the Commission to the 
Cimarron and Northwestern was based upon its 
original construction of Section 204, made in Feb¬ 
ruary, 1922, in 66 I. C. C. 765, the decision of the 
Supreme Court in the Continental ease is tantamount 
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I 

to an approval by the court of the action of the 
Commission in that case. And as hereinbefore 
stated, $2,500,000 were paid to 70 carriers, many of 
which were similar to the Cimarron and Northwest¬ 
ern and to the petitioner, by the Government on 
certificates of the Commission based upon its orig¬ 
inal construction of paragraph (a) of Section 204. 

In its report in the instant case the Co mmi ssion 
refers to its previous reports, including claim of 

i 

Manitou and Pike's Peak Railway, 94 Ii C. C. 767, 
in which it discussed the meaning of the! expression 
“engaged in general transportation” as used in 
Section 204. It is there pointed out that this ex¬ 
pression had its origin in the President’^ proelama- 

I 

tion of December 26,1917, taking the transportation 
systems under Federal control pursuant to the Act 
of Congress of August 29, 1916. The construction 
placed by the Commission on this expression is 
predicated on the argument that when Congress 
employed the term in defining carriers which should 
be entitled to relief under the provisions of Sec¬ 
tions 204 and 209 of the Transportation^ Act— 

* ‘ There is the strongest possible presumption 
that the relief should be extended only to such 
carriers as fell within the scope of tlie proclama¬ 
tion and the provisions of Section 1 of the Fed¬ 
eral Control Act,” 

! 

I 

and that— 

“In describing the systems of transporta¬ 
tion to be taken into the possession' and control 
of the Government, effort was madi to use such 
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a term as would include roads which might be 
utilized by the Government, and to exclude all 
others. In this we find the key to the meaning 
of the expression ‘engaged in general trans¬ 
portation. ’ It is obvious that a road so engaged 
would normally be so located, constructed and 
equipped as to be; utilizable for the ‘transfer or 
transportation of the troops, war material and 
equipment’ and for other purposes connected 
with the emergency of war. Applying this test 
to the claimant the conclusion is necessary that 
it was not within the scope of the proclamation, 
or of the subsequent legislation applicable to 
railroads falling within the same description.” 


In a later decision, Deficit Status of Glenfield <& 
Western Railroad, Finance Docket No. 4729, decided 
December 15, 1928, the Commission, referring to its 
previous decision in the Manitou dc Pike’s Peak 
case, said: ; 


“Clearly the descriptive term used in the 
President’s proclamation of December 25, 1917, 
and in the various related statutes since enacted, 
must be given broader significance than the term 
‘common carrier.’! The purpose of Section 204 
must be considered in connection with the cir¬ 
cumstances under which it was enacted. The 
general intent was, no doubt, to afford relief to 
carriers, which, through their service, were en¬ 
titled by the public interest to preservation as 
a part of the transportation system of the 
country.” 


It will thus be seen that after allowing the claims 
of numerous short lines on the ground that they 
sustained a deficit and engaged as common carriers 
in general transportation during the period of Fed- 




eral control, the Commission changed its jview as to 
what constitutes a common carrier engagjed in gen¬ 
eral transportation. The views expressed by the 
Commission in the Manitou and Pike’s peak case 
and in the Glenfield a/nd Western Railroad case 
which it followed here as to the purpose of Section 
204 do not square with its own earlier | views and 
decisions or with the views as to the purpose of that 
section expressed by the Supreme Court ijn the Con¬ 
tinental Tile <& Lumber Company case, where it 
dealt with the award by the Commission under Sec¬ 
tion 204 to the Cimarron and Northwester i». In that 
case, after finding that the underlying purpose of > 
Section 204 and Section 209 of the Transportation 
Act were the same, the Court said: j 

I 

“Railroads falling within Sectiop 204 were 
principally short lines. They were known to 
have suffered serious losses in ineoine due to 
routing arrangements and other adniinistrative 
measures made necessary by Government oper¬ 
ation of the larger railroad systems. The Trans¬ 
portation Act did not contemplate th&t the pay¬ 
ments to be made pursuant to Section 204 were 
in any sense just compensation for jthe taking 
of property. There was no room for j such reim¬ 
bursement, as the short lines were during the 
time to which the section applied in Ithe posses¬ 
sion and management of their owners. Con¬ 
gress, nevertheless, realized that Federal opera¬ 
tion had caused them consequential losses, at 
least partial redress for which was the purpose 
of the section * * 
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The Commission’s conclusion is inconsistent with 
the premise assumed by it in that the purposes of 
Section 204 were to compensate railroads which, 
during the war, were utilizable for transportation 
of war material and were entitled by public interest 
to preservation as a part of the transportation sys¬ 
tem of the country, and which came within the Presi¬ 
dent’s proclamation, because in its answer to the 
petition the Co mmi ssion admits that petitioner was 
taken under Federal control by the President’s 
proclamation and that it remained under Federal 
control and operation until June 21, 1918. As peti¬ 
tioner originated a large tonnage of lumber, a com¬ 
modity used in the prosecution of the war, and as it 
was actually under Federal control and operation 
during a part of the war period, it is clear that it 
was a carrier which could be utilized for the trans¬ 
portation of war materials and which performed a 
service worth preserving in the public interest. 
However, even though petitioner meets the test ap¬ 
plied by the Commission in this respect, that is not 
the true test. Section 204 is a part of the Trans¬ 
portation Act which became law on March 1, 1920, 
after the termination of the war. Its purpose was 
to compensate railroads which sustained losses in 
revenues during the period of Federal control, dur¬ 
ing which they were not under Federal control and 
operation. In other words, Section 204 as part of 
the post-war legislation was designed, not to com¬ 
pensate railroads under Federal control and which 
were utilized by the Government for war purposes, 





but to take care of railroads which were released 
from Federal control, but which, as a consequence 
of Federal control, sustained losses id operating 
income compared with the test period! while they 
were privately operated. | 

As already pointed out, Section 204 'spas enacted 
largely at the instance and as a result of [representa¬ 
tions of the short lines, either directly or through 
the American Short Line Association. We have 
already quoted the expression of the Supjreme Court 
in the Continental Tie & Lumber Company case, to 
the effect that the underlying purpose qf Congress 
in enacting Section 209 (the so-called guaranty pro¬ 
vision) and Section 204, was the same, and that the 
short lines falling within Section 204 were known 
to have suffered serious losses due to pouting ar¬ 
rangements and other administrative measures made 
necessary by Government operation of the larger 
railroad systems. Even without this clarifying 
statement by the Supreme Court, we submit that to 
lose sight of the significance of the elaqse immedi- 
ately following in Section 204 the expression “en¬ 
gaged as a common carrier in general transporta¬ 
tion” would be to vitiate the whole purjpose of the 
section. That following clause is “and Compete for 
traffic, or connected, with a railroad under Federal 
control.” Congress in this section says nothing 
about restricting its provisions to thqse carriers 
which were utilizable as a part of the war machine, 
and the language just quoted would seem to more 
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certainly imply that the relief contemplated was to 
be given those carriers which were not essential to 
the prosecution of the war. 

The routing of traffic for war purposes might 
well have been confined to the stronger trunk lines 
with which the short lines entitled to relief under 
this section competed. The railroads retained under 
Federal control presumably were those which were 
essential to the war machine, and which, therefore, 
would have traffic diverted to them for more ex¬ 
peditious handling. The diversion of such traffic 
might, and almost necessarily would, entail losses 
on the short lines which might have been relin¬ 
quished. Herein lies the significance of the require¬ 
ment that a carrier to be entitled to the relief ac¬ 
corded by Section 204, should either compete for 
traffic, or connect, with a railroad under Federal 
control, for, if it did not itself compete for traffic, 
it would be necessary that it should connect with 
some railroad that did compete for traffic before it 
could have suffered any damage by reason of the 
competition of the carriers under Federal control 
and which come under the indemnification provi¬ 
sions of Section 209. Hence, we submit that the at¬ 
tempt to confine the relief afforded by this section 
to those carriers which were actually used or utiliz- 
able as a part of the transportation system neces¬ 
sary to the prosecution of the war throughout its 
entire course is tantamount to the vitiation of the 
purpose of Congress in its enactment. 
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It will be observed that paragraph (a) of Sec¬ 
tion 204 merely defines the-term “carrier by rail¬ 
road” to indicate what kind of carried Congress 
intended to provide for. As we have seen, the sec¬ 
tion applies to “a carrier by railroad whjich, during 
any part of the period of Federal control 'engaged as 
a common carrier in general transportation, and 
competed for traffic, or connected, with! a railroad 
under Federal control, and which sustained a deficit 
in its railway operating income for that portion (as 
a whole) of the period of Federal control, during 
which it operated its own railroad or I system of 
transportation; but does not include anjy street or 
interurban electric railway which has as its prin¬ 
cipal source of operating revenue, urbanj, suburban, 
or interurban passenger traffic, or sale of power, 
heat and light, or both.” The language of this par¬ 
agraph is specific. It leaves no room for 1 interpreta¬ 
tion or nice distinctions as between carriers by rail¬ 
road. If a carrier engaged as a common carrier in 

I 

general transportation, and competed jfor traffic, 
and sustained a deficit in the manner specified, then 
indubitably it falls within the class of carriers en¬ 
titled as of right to have a certificate fort reimburse¬ 
ment. Congress was careful to exclude the one class 
of carrier which it intended to exclude,! viz., street 
or interurban electric railways. Exceptio probat 
regulam. \ 

The somewhat different modifying phrases con¬ 
nected with the use of the term “common carrier” 

I 


I 

j 
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in Sections 204 and 209 of the Transportation Act, 
1920, as compared with the modifying phrases used 
in Section 1 of the Interstate Commerce Act are 
without significance in so far as concerns the issues 
here involved. The language used in Section 1 is, 
“(1) That the provisions of this act shall apply to 
common carriers engaged in (a) the transportation 
of passengers or property wholly by railroad,” etc. 

The variation in the language used in Sections 
204 and 209 of the Transportation Act, 1920, by 
which the adjective “general” is inserted before the 
noun “transportation,” is merely tautological when 
considered in the light of the accepted definition of 
“common carrier.” We, therefore, submit that the 
correctness of the conclusion reached by the Com¬ 
mission, ‘ ‘ that the applicant was not engaged in gen¬ 
eral transportation within the meaning of Section 
204,” is to be tested by long established precedents in 
eases dealing with other provisions of the Interstate 
Commerce Act. In other words, neither in the In¬ 
terstate Commerce Act nor in the Transportation 
Act, 1920, does Congress undertake to give a defini¬ 
tion of the term “common carrier.” It was un¬ 
necessary, for, as stated by the Commission in Man¬ 
ufacturers Railway Company v. St. L. I. M. <Sc S. 
Railway, 211. C. C. 304, “the term ‘common carrier’ 
as used in the act means those carriers which are 
common carriers at common law, and which have 
complied with such requirements as may be imposed 
by constitutional or legislative authority.” 


The common law status of common carriers is 
not affected by the fact of incorporation lor method 
of carriage. At co mm on law an individual employ¬ 
ing a horse and buggy or an ox cart as a conveyance 
acquires the status of a common carrier when he 
holds himself out to the public as being willing and 
able to carry for hire passengers, or the goods of 
other persons indifferently. But such meaning was 
too broad for the purposes Congress had in mind. 
Hence it became necessary to specify what classes 
of common carriers should be subject to the Act 
to Regulate Commerce. Thus, Section lj of the In¬ 
terstate Commerce Act provides “that the provisions 
of this act shall apply to common carriers engaged 
in, (a) the transportation of passengers dr property 
wholly by railroad, or partly by railroadj and partly 
by water; or (b) the transportation of Soil, etc., by 
pipe line, or partly by pipe line and partly by rail¬ 
road or by water; (c) transportation of intelligence 
by wire or wireless.” j 

Every class of common carrier specified in Sec¬ 
tion 1, whether by railroad, by water, bjy pipe line, 
by wire or by wireless, must meet the essential test 
of a common carrier by holding himself out to the 
public for hire to carry passengers or property in- 

*i 

differently for all; otherwise it is not! a common 
carrier at all. And so, in drafting Sections 204 
and 209 of the Transportation Act, 1920, Congress 
discloses no intention of adopting ahy different 
meaning of the term “common carried” than the 
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long-established common law definition. It merely 
restricts those entitled to the benefits of those sec¬ 
tions to the following: The carrier must be (1) by 
railroad, which (2) engaged as a common carrier in 
general transportation; and (3) competed for traffic, 
or connected, with a railroad under Federal control, 
and (4) which sustained a deficit in its railway 
operating income, etc. 

The section expressly excludes “any street or 
interurban electric railroad which has as its princi¬ 
pal source of operating revenue, urban, suburban, or 
interurban passenger traffic or sale of power, heat, 
and light, or both.” Since Congress was so careful 
to say what classes it intended to include and what 
classes it intended to exclude, it is difficult to read 
into this language any intention to exclude by im¬ 
plication carriers by railroad coming within the 
common law definition of common carriers. Cer¬ 
tainly there is nothing in the statute which vests in 
the Commission discretionary power to make dis¬ 
tinctions between railroads dependent upon the 
degree to which they may be engaged in general 
transportation. 

The decision of the Commission in the instant 
case appears to have been influenced in part by the 
fact that as petitioner derived a large part of its 
traffic from the proprietary lumber company, it 
should not be held to come within the meaning of the 
phrase “engaged as a carrier in general transporta¬ 
tion” as used in Section 204. This view is diamet- 
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rically opposed to the view taken by the Commis- 
sion in the Cimarron <& Northwestern case and nu¬ 
merous other cases. That railroad, like ^petitioner, 
derived most of its traffic from the proprietary in¬ 
terest, and, like petitioner, most of its traffic con¬ 
sisted of lumber. It is conceded that petitioner was, 
during the period of Federal control, a common 
carrier by railroad. The only question is whether 
or not it was engaged as a common carrier in gen- 
eral transportation. Webster’s New International 
Dictionary contains the following definitions in re¬ 
spect to the word “ general ”: 

“General cargo, a mixed cargo such as that 
carried by ships that take merchandise for 
transportation for all persons indifferently, that 
is, as common carriers. 

“General ship, a ship not chartered or let to 
particular parties but advertised for the general 
receipt of goods from the public indiscrimi¬ 
nately to be carried on a particular voyage.” 

The business of petitioner falls within each of 
these definitions. It hauls freight and passenger 
traffic indiscriminately. Its service is general and 
not restricted. The fact that most of its traffic con¬ 
sists of lumber is an accident of location Which does 
not detract from the fact that it holds itself out to 
the public to perform general railroad business. It 
accepts the character of business which jis incident 
to its location. The traffic of many ofj the large 
trunk-lines in this country consist largely of par¬ 
ticular commodities; for example, more than 75 per 
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cent of the traffic of the Chesapeake & Ohio, Nor¬ 
folk & Western and the Virginian Bailway consists 
of coal. These railroads have been called coal¬ 
carrying machines. It could not be said that these 
carriers were not engaged in general transportation 
merely because most of the traffic handled by them 
consists of coal. In the so-called Tap Line cases, 
United States v. Loiiisiana Pacific Railway Com¬ 
pany, 241 IT. S. 1, the Interstate Commerce Com¬ 
mission held that certain short line railroads whose 
traffic consisted mostly of lumber shipped by com¬ 
panies which owned or controlled the railroads were 
not common carriers within the meaning of the 
Interstate Commerce Act. The court in reversing 
the Commission said: 


“The right of the public to use the facilities 
of a railroad, and to demand service of it, rather 
than the extent of its business, is the real cri¬ 
terion by which to determine whether or not it 
is a common carrier. * * * They (the tap 
lines) are engaged in transportation as that 
term is defined in the commerce act and de¬ 
scribed in decisions of this court.” 

The principle of the Tap Line case has been re¬ 
peatedly recognized by the courts. It is unneces¬ 
sary to cite the numerous decisions dealing with this 
question. In Union Lime Company v. C. and N. W. 
R. Co., 233 U. S. 211, the court sustained the Su¬ 
preme Court of Wisconsin which held that a spur 
track to reach the quarries and lime kilns of a 
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single company is impressed with a public use which 
carried with it the right of eminent domain. 

It is clear from what has been said that petitioner 
comes within the provisions of paragraph (a) of 
Section 204, and that in finding that the petitioner 
was not engaged as a common carrier in general 
transportation during the period of Federal control 
the Commission not only misinterpretejd the Act, 
but gave it a construction inconsistent with the con¬ 
struction theretofore adhered to by the Commission 
in numerous cases, and inconsistent with the views 
expressed by the Supreme Court in the Continental 
Tie and Lumber Company ease. 

DURING TEE PERIOD OF FEDERAL CONTROL 
PETITIONER SUSTAINED A DEFICIT IN ITS 
RAILWAY OPERATING INCOME AS THAT 
PHRASE IS USED IN SECTION 2Q4 AND IN 
REFUSING TO MAKE CERTIFICATION CON¬ 
TEMPLATED BY SECTION 204 THE COMMIS¬ 
SION DECLINED TO PERFORM Ai MINISTE¬ 
RIAL FUNCTION IMPOSED UPON BY THE 
STATUTE. 

provides 
a carrier 

which, during the period of Federal control, oper¬ 
ated its own system and sustained “a deficit in its 
railway operating income” for that period. In Feb¬ 
ruary, 1922, in Construction of the Word Deficit, 
66 I. C. C. 765, after a most comprehensive treat¬ 
ment of the question, the Commission by a vote of 

i 

| 


As already pointed out, Section 204(n) 
that the term “carrier” means, inter alia, 
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seven to four held that the word “deficit,” as used 
in Section 204(a) should be construed “to mean a 
deficiency or decrease in income under private oper¬ 
ation in the Federal control period as compared with 
the average income for corresponding portions of the 
test period.” Based on that construction of the 
statute awards were made by the Commission to 
70 carriers aggregating $2,500,000. The construc¬ 
tion given Section 204 by the Commission in that 
decision was approved by the Supreme Court in 
the Continental Tie & Lumber Company case, for 
there the court said that Section 204 directed the 
Commission to compare the results of the operation 
during the Federal control period with the results 
of the operation during the test period, “and if less 
favorable during the period of Federal control than 
during the test period, to award an amount calcu¬ 
lated as prescribed in the section.” 

In Deficit Status of Bingham & Garfield Rail¬ 
way Company, 99 I. C. C. 724, decided in October, 
1925, the Commission by a vote of seven to four 
overruled the construction of the word deficit as 
made in 66 I. C. C. 765, and held that the words 
“deficit in its railway operating income” as used 
in Section 204 “mean’ an excess of railway oper¬ 
ating expenses over railway operating revenues.” 
That erroneous construction was followed in the 
instant case and is chiefly responsible for the refusal 
of the Commission to make the certification contem¬ 
plated by the statute. By virtue of this error and 
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an error discussed in a previous chapter, the Com¬ 
mission dismissed the claim of petitioned. 

It is not without significance that in tie Bingham 
& Garfield case three Commissioners joined Com¬ 
missioner Esch, co-author of the Transportation Act, 
in his dissent, in which he stated that from his study 
of Section 204 “and the facts and considerations 
connected with its enactment, it seems clbar that the 
purpose and intent of Congress were to reimburse 
carriers for losses sustained because of Eederal con¬ 
trol.” It is also of some significance that between 

the first and second decision of this question the per- 

| 

sonnel of the Commission changed. Coinmissioners 
Potter and Daniels, who, with five other Commis¬ 
sioners comprised the majority which firk construed 
the statute, were not members of the Commission 
at the time of its last decision, as they ijad resigned 
in the interim. The Commissioners appointed to 
succeed them, namely, McManamy and Woodloek, 
joined the four commissioners who hajd dissented 
from the first ruling and thereby constituted a ma¬ 
jority necessary to reverse the first ruling. 

Between February, 1922, and October, 1925, a 
period of more than three years, the iCommission 
adhered to the construction announced! in its first 
decision. Had petitioner’s claim been | adjudicated 
during that period it undoubtedly would have been 
allowed. 

i 

The action of the majority of the Commission 
in the Bingham & Garfield case, in October, 1925, 
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in reversing its original ruling, appears to have been 
induced by considerations of expediency rather than 
of the language of the statute. The amount involved 
in that case was large land the majority opinion of 
the Commission is labored. It appears to be based 
upon the notion that the legislation, obviously de¬ 
signed to compensate short lines for losses in revenue 
sustained as a consequence of Federal control, was 
impolitic and perhaps unwise, and upon that premise 
the majority conceived it to be their duty to reverse 
the original ruling even though $2,500,000 had been 
paid by the Government on that ruling. This seems 
to be the logical explanation of the abandonment by 
the majority of the Commission of its well-consid¬ 
ered opinion in the earlier ease. At all events, if 
the first construction of the word “deficit” by the 
Commission is correct and its subsequent construc¬ 
tion erroneous, as we contend, and as the Supreme 
Court of the United States appears to have held 
in the Continental Tie <Sc Lumber Company case, then 
there is no occasion for weighing possible conflicting 
motives of Congress, on the one hand, in enacting the 
statute, and of the Commission, on the other, in its 
administration of the statute. If the statute is plain, 
the Commission must obey it, and since the Commis¬ 
sion, by its action in this case, has refused to obey 
the statute, it becomes the duty of this court to 
enforce the will of Congress by the writ of man¬ 
damus. 

It is plain from an examination of the statute 
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that the original construction thereof byj the Com¬ 
mission was correct. Paragraph (a) of Section 204 
is the jurisdictional paragraph. It is clear that the 
word “deficit” as used in that paragraph has the 
non-teehnical ordinary meaning defined lj>y lexicog¬ 
raphers as: | 

I 

“Deficiency, or something wanting, as a fail¬ 
ure or falling off in amount, specifically a finan¬ 
cial deficiency, as a deficit in taxes or!revenue”; 

Bouviers Law Dictionary, Black’s Law Dic¬ 
tionary, Funk & Wagnall’s New Standard 
Dictionary and Century Dictionary. 

I 

But, as stated by the Commission in its original 
decision, if the phrase “deficit in railway operating 
income,” as used in paragraph (a) is regarded as 
doubtful in its meaning, that doubt is, fjortunately, 
removed by the remarkably specific directions in 
subsequent paragraphs of Section 204. The natural 
meaning of the phrase “deficit in its railway oper- 
ating income,” as used in paragraph (a) of Section 
204, is a decrease in railway operating income in 
the Federal control period as compared with the 
railway operating income in the test period. This 
meaning squares with the purpose of Congress as 
stated by the Supreme Court in the Continental Tie 
& Lumber Company case. | 

The construction of the phrase “deficit in its 
railway operating income” in paragraph ;(a) of Sec¬ 
tion 204 last adopted by the Commission not only 
leads to anomalous and absurd results, btit gives the 


I 
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phrase the meaning attached to the technical ac¬ 
counting phrase “railway operating deficit.” The 
- two phrases have entirely different meanings. As 
stated by the Commission in its first opinion, if 
the phrase “deficit in its railway operating income” 
is employed to express the same idea as the phrase 
“railway operating deficit,” Congress used inac¬ 
curate and self-contradictory terms because, “just 
as a deficit and an income cannot exist at the same 
time, so there can not be a deficit in income.” The 
word “deficit” is the antithesis of income. 

An examination of Section 204 shows that in 
enacting this law Congress used the word “deficit” 
with different meanings in different connections. In 
paragraph (a) of that section the word “deficit” is 
used in its generic and comprehensive sense to ex¬ 
press deficiency or loss in income. In paragraphs 
(b), (e), (d), (e) and (f) the word “deficit” is used 
in the antithetical or restricted accounting sense. 
For example, paragraph (f) deals with the unusual 
situation where the carrier did not operate its prop¬ 
erty during the test period, for which reason there 
would be no basis of comparison contemplated in 
the other paragraphs. In that situation Congress 
directed that the deficit, the amount by which the 
operating expenses exceeded operating revenues, be 
paid the carrier. 

It is not unusual for the same word or phrase 
in different paragraphs of the same law to have 
different meanings. Nothing could be clearer than 
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that the word “deficit” is used in the comprehensive 
and generic sense in paragraph (a) of Section 204, 
and is used in the narrow and restricted accounting 
sense in the other paragraphs of that section. In 
American Security Company v. District of Columbia, 
224 U. S. 491, 494, the Supreme Court, referring to 
a recurrent phrase in a statute, said: “But it needs 
no authority to show that the same phrase jmay have 
different meanings in different connections.” In 
Alabama Midland By. Co. v. Interstate Commerce 
Commission, 168 U. S. 144, the Supreme Court held 
that the phrase “substantially similar circumstances 
and conditions” as used in Section 4 of tjhe Act to 
Regulate Commerce had a broader and! different 
meaning than had the same phrase as used in Section 
2 of that Act. 

In paragraph (c) of Section 204 “deficit” ap- 
pears twice, and in each instance it is used in the 
restricted accounting sense and comprehends as 
against the ascertainment of railway operating in¬ 
come for every month in Federal control and for 
the average of three corresponding months in the 
test period the antithesis of railway operating in¬ 
come or deficit. It comprehends that the Commis¬ 
sion shall ascertain by months antithetically the 
smaller income in Federal control period against 
larger income in the test period; the larger income 
in the control period against smaller income in 
the test period; the larger deficit in the control 
period against smaller deficit in the test period; 
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the smaller deficit in the control period against 
larger deficit in the test period; income in the 
control period against deficit in the test period, 
and deficit in the control period against income in 
the test period. In paragraphs (d) and (e) “defi¬ 
cit” is used in the same sense. As already pointed 
out, the word “deficit” is used in paragraphs (b), 
(e), (d) and (e) in the restricted accounting sense, 
because of its antithetical application, and as there 
used, denotes the opposite of railway operating in¬ 
come, its purpose being to enable the Commission 
to compute the amounts payable as directed by para¬ 
graph (f) to the carriers contemplated by paragraph 
(a). The Commission correctly summarized the 
requirements of Section 204 in its original report 
construing the word “deficit” as follows: 

“1. We are directed to ascertain the ‘ con¬ 
trol return’ and the ‘test return’ for every car¬ 
rier for every month while under private oper¬ 
ation in the federal control period, wholly with¬ 
out reference to the result of its operations dur¬ 
ing such period of private operation, whether 
a deficit or an income. 

“2. We are directed to credit to the carrier 
the sum of all decreases in its income, wholly 
without reference to whether the decrease is (1) 
the difference between a ‘control’ deficit and a 
smaller ‘test’ deficit, or (2) the difference be¬ 
tween a ‘control’ income and a larger ‘test’ in¬ 
come. 

“3. We are directed to credit to the United 
States the sum of all increases in the carrier’s 
income, wholly without reference to whether the 
increase is (1) the difference between a ‘con- 
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trol’ income and a smaller ‘test’ incorde, or (2) 
the difference between a ‘control’ deficit and a 
larger ‘test’ deficit, or (3) the sum of a ‘control’ 
income plus a ‘test’ deficit. ! 

“4. If the sum of all decreases ip the car¬ 
rier’s income exceeds the sum of all j increases 
in its income, we are directed to certify the dif¬ 
ference to the Secretary of the Treasury. This 
difference is the total decrease in income re¬ 
flected by monthly comparisons of thej carrier’s 
‘control’ operations with its ‘test’ operations. 

“5. These directions for computing and cer¬ 
tifying the amounts payable to carriers contain 
no authority for the certification of deficits sus¬ 
tained under private operation during the fed¬ 
eral control period. T 

“These provisions are mandatory, j They are 
expressed with a precision which precludes mis¬ 
understanding. ; 

“Applying them to a concrete case: There 
is nothing improbable in the supposition that a 
carrier might have had an income for every 
month while under private operation fin the fed¬ 
eral control period and a larger income for each 
corresponding month of the test period!. In sueh 
a ease, a comparison of the ‘control’ injeome with 
the ‘test’ income, each month, wouljfl show a 
decrease in the carrier’s income, tinder the 
mandatory direction in paragraph (dj) the sum 
of these decreases in income must be ejredited to 
the carrier. There would be nothing to credit 
to the United States under paragraph (e). Ob¬ 
viously, the difference between the stun of the 
decreases in income so credited to tjie carrier 
and the sum of the amounts credited to the 
United States; namely, nothing, wopld be the 
sum of the decreases in income, and this amount 
would be payable to the carrier under paragraph 
(f). With such a record before us; it would 
unquestionably be our duty to certify this 
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amount to the Secretary of the Treasury. Our 
refusal to do so would be a direct violation of 
the mandatory direction in paragraph (g). And 
yet this carrier would have had, not a deficit, 
but an income, for that portion (as a whole) 
of the federal control period during which it 
operated its own railroad. 

“Conversely, there is nothing improbable 
in the assumption that a carrier might have sus¬ 
tained a deficit for every month while under 
private operation in the federal control period 
and a larger deficit for each corresponding 
month of the test period. In such a case, a com¬ 
parison of these two deficits, each month, would 
show an increase in the carrier’s income. These 
increases would be credited to the United States. 
There would be nothing to credit to the carrier. 
Consequently, no 1 amount would be payable to 
the carrier. And yet this carrier would have 
sustained a deficit during that portion (as a 
whole) of the period of federal control during 
which it operated its own railroad. 

“It has thus been conclusively demonstrated 
that, under these plain provisions, prescribing 
the method of computing when and in what 
amount a carrier is entitled to reimbursement, 
the fact that a carrier has sustained a deficit 
while privately operated during the federal con¬ 
trol period is not determinative either of the 
carrier’s right to reimbursement or of the 
amount to which it may be entitled. A carrier 
which sustained a deficit in such period of pri¬ 
vate operation may or may not be entitled to 
the benefits of the section, and, if it be entitled 
to reimbursement, the amount payable to it un¬ 
der the prescribed method of computation is 
wholly unrelated to its deficit in such period 
of private operation. These conclusions are 
clearly deducible from paragraphs framed with 
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unusual particularity and precision ajnd wholly 
free from ambiguity.” 

It is clear from this discussion, andj from the 
decision of the Supreme Court in the Continental 
Tie & Lumber Company case, that the phrase “deficit 
in its railway operating income” as used in para¬ 
graph (a) of Section 204 means precisely what the 
Co mmis sion in its original report construed it 
to mean, namely, “a deficiency or decrease in income 
under private operation in the Federal Control pe- 

* I 

riod as compared with the average inconie for cor¬ 
responding portions of the test period.” j The con¬ 
struction of the phrase “deficit in its railway oper¬ 
ating income” last adopted by the Commission brings 
about a result absolutely contrary to the purpose of 
Section 204 and contrary to the ordinary meaning 
of the word “deficit” as used by lexicographers. It 
is a cardinal rule that statutes must be construed 
as they were intended to be construed alt the time 
they were passed and not in the light of after wis¬ 
dom, and that the intent of the legislative! body con¬ 
stitutes the law. Schuyler v. Thomas, 98 U. S. 169; 
Raymond v. Thomas, 91 U. S. 712. 

We have it from the highest authority that the 
purpose of Section 204, a post-war measure, was 
to compensate short lines for losses sustained by 
them while privately operated during the Federal 
control period as a consequence of Federal control 
and operation of the larger systems, aid that to 
bring about this result the Commission w£s directed 
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“to compare the results of such operation with those 
of the test period defined as the three years ending 
June 30, 1917; and if less favorable during the 
period of Federal control than during the test pe¬ 
riod, to award an amount calculated as prescribed 
by the section.” Continental Tie <& Lumber Com¬ 
pany case. 

The credits and debits contemplated by para¬ 
graphs (e) and (d) of Section 204 must be deter¬ 
mined by ascertaining (1) the difference between 
the carrier's Federal control return, if a deficit, and 
its test period return, if a smaller deficit, or (2) the 
difference between its test period return, if an in¬ 
come, and its Federal control return, if a smaller 
income, or (3) the sum of its Federal control return, 
if a deficit, plus its test period return, if an income. 
Paragraph (d) provides that the sum of such 
amounts shall be credited to the carrier. Paragraph 
(e) provides that after such credits to the carrier 
are set up the Commission shall then ascertain (1) 
the difference between the carrier’s Federal control 
return, if an income, and its test period return, if 
a smaller income, or: (2) the difference between its 
test period return, if a deficit, and its Federal con¬ 
trol return, if a smaller deficit, or (3) the sum of 
its Federal control return, if an income, plus its 
test period return, if a deficit, and that the sum of 
such amounts shall be credited to the United States. 
And, as already explained, paragraph (f) provides 
that if the sum of the amounts credited to the car- 
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rier under paragraph (d) exceeds the sqm of the 
amounts credited to the United States unjder para¬ 
graph (e), the difference shall be payable to the 
carrier. 

As Section 204 sets up the precise method by 
which the Commission shall ascertain the revenue 
losses sustained by the carrier by a system of debits 
and credits to the carrier and to the United States, 
it is obviously absurd to say that after {this work 
has been performed by the Commission it {shall then 
be entirely disregarded because the carrier did not 
sustain a red-ink deficit in its operation during the 
Federal control period—just as absurd, id effect, as 
for Congress to say two and two shall make four 
and for the Commission to hold that it makes six. 
The very terms of the Act show that Congress con¬ 
templated that losses in revenues could be] sustained 

by the carrier by having a larger deficit cjluring the 

! 

Federal control period than the test period, as well 
as by having a smaller income. It is perfectly clear 
that by Section 204 Congress aimed to dd precisely 
what the Supreme Court recognized in ihe Conti- 
nental Tie and Lumber Company case, namely, com¬ 
pensate short lines for losses in revenues! sustained 
as a consequence of Federal control during the Fed¬ 
eral control period as compared with the tdst period. 
It is equally clear that the word “deficit]” as used 
in paragraph (a) of Section 204, necessarily means 
to give the section the sense intended, what the Com¬ 
mission originally held it to mean, namely, “a defi- 
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cieney or decrease in income under private operation 
in the Federal control period as compared with the 
average income for corresponding portions of the 
test period.” That such was the intention of Con¬ 
gress is also apparent from the fact that Section 
204 is officially entitled “Reimbursements of Deficits 
During Federal Control.” The construction of the 
word “deficit” last adopted by the Commission is 
inconsistent with that descriptive title which, as in¬ 
dicated by the title, is a provision for reimbursement 
not of a carrier’s deficit sustained, but for a decrease 
or loss in its income during the Federal control 
period wffiile privately operated as compared with 
its average income for corresponding parts of the 
test period. 

The legal effect of the construction of the word 
“deficit” in Section 204(a) last adopted by the Com¬ 
mission as applied to petitioner was to cause the 
Commission to dismiss the claim for want of juris¬ 
diction. The fact that the Commission went through 
the motions of considering the claim on its merits 
and actually made certain accounting adjustments 
which were within its discretion is immaterial. All 
claims filed with the Commission under Section 204 
are first handled by certain of its administrative bu¬ 
reaus to determine the amount actually due under 
the Co mm ission’s accounting system. Petitioner’s 
claim was handled in this manner. This explains 
why it appears that the Commission considered the 
claim on its merits. Actually, the Commission did 
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no such thing. When it came finally to djispose of 

i 

the claim it dismissed it on the ground that because 
in the Commission’s judgment petitioner was not 
the kind of carrier contemplated by Sectioh 204(a), 
it was without jurisdiction to make the certification 
contemplated by paragraph (g) of that section. 

Under these circumstances, this Honorable Court 
has authority to compel the Commission to take juris¬ 
diction over petitioner’s claim and to make the cer¬ 
tification contemplated by the statutes. It C. C. v. 
Humboldt Steamship Compa/ny, 224 U.j S. 474; 
Louisville Cement Company v. I. C. C., 246 U. S. 638; 
Kansas City Southern By. Company v. I. (7. C., 252 
U. S. 178. j 

In this connection the decisions of the! Court of 
Appeals of the District of Columbia in Cripple Creek 
& Colorado Springs Railroad Company vL I. C. C., 
11 Fed. (2d) 554, and Abilene <& Southern Railroad 
Company v. I. C. C., 56 App. D. C., in which Sec¬ 
tion 204 of the Transportation Act was considered, 
should be analyzed in the light of the recent deci¬ 
sion of the Supreme Court in the Continental Tie 
and Lumber Company case. In the Cripple Creek 
case the Court of Appeals recognized that the deci¬ 
sion of the Commission there considered contained 

l 

many errors, but held that, despite these errors, the 
action of the Commission could not be ! controlled 

I 

by mandamus, and that the case was goverjned by the 
Abilene <Sk Southern decision. In the latter case the 
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Court of Appeals held that the duty imposed upon 
the Commission by Section 204— 

“is judicial in character, calling for a determi¬ 
nation not only upon the facts arising in the 
particular case, but for an interpretation of 
the law applicable thereto. This, we think, calls 
for more than a mere ministerial act to be per¬ 
formed by the Commission under express direc¬ 
tion of law. It invokes the exercise of jurisdic¬ 
tion which cannot be controlled by the writ of 
mandamus * * *.” 

It will thus be seen that in declining to issue the 
writ of mandamus against the Commission in the 
Cripple Creek case and in the Abilene & Southern 
case, the Court of Appeals appears to have been 
governed by the erroneous view that the function of 
the Commission under Section 204 is judicial and 
that its judgment could not be corrected, however 
erroneous, by the writ of mandamus. In the Con¬ 
tinental Tie and Lumber Company case the Supreme 
Court of the United States affirmatively held that 
the function of the Commission under Section 204 
“was ministerial to ascertain the facts with respect 
to the carrier’s operating income by a comparison 
of the expenses during the test period with that 
during the period of Federal control,” and that the 
right to the award was fixed by the passage of the 
Transportation Act, and that “what remained was 
mere administrative procedure to ascertain the 
amount to be paid.” Under that finding it is clear 
that the decisions of the Court of Appeals in the 
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Abilene <Sc Southern case and in the Cripple Creek 
case, based, as they were, upon the notioh that the 
function of the Co mmis sion under Section 204 is 
judicial, are not precedents by which the instant 
case is controlled. In the construction of Section 
204 last adopted by the Co mmi ssion it Committed 
an error of law which caused it to refuse tt> perform 
the ministerial function of making the certification 
to the Secretary of the Treasury as directed by 
paragraph (f) of that section. This failure by the 
Commission can be reached by the writ of man¬ 
damus. 

CONCLUSION. 


It is respectfully submitted that for the reasons 
stated the writ of mandamus should be gjranted as 
prayed. 


Respectfully submitted, j 

. 

Chakles D. Drayto^t, 

Robert E. Quirk, 

Attorneys for Petitioner. 

Investment Building, 

Washington, D. C. 


i 


Dated November 1, 1932. 






APPENDIX. 


Section 204 of the Transportation Act, 1920, 
Approved February 28, 1920. ' 

Section 204 (as amended March 4,1927). (U. S. 
Code, Title 49, Section 73.) (a) When used in this 
section: 

The term “carrier” means a earribr by rail¬ 
road which, during any part of the period of 
Federal control, engaged as a common carrier 
in general transportation, and competed for 
traffic, or connected, with a railroad under Fed¬ 
eral control, and which sustained a deficit in its 
railway operating income for that portion (as 
a whole) of the period of Federal control during 
which it operated its own railroad or system of 
transportation; but does not include any street 
or interurban electric railway whichj has as its 
principal source of operating revenue urban, 
suburban, or interurban passenger! traffic or 
sale of power, heat, and light, or both; and 
The term “test period” means the three 
years ending June 30,1917. | 

(b) For the purposes of this section— 
Railway operating income or any deficit 

therein for the period of Federal control shall 
be computed in a manner similar to that pro¬ 
vided in section 209 with respect to such income 
or deficit for the guaranty period; aind 

Railway operating income or any deficit 
therein for the test period shall be cjomputed in 
the manner provided in section 1 of the Federal 
Control Act. j 

(c) As soon as practicable aftejr March 1, 
1920, the Commission shall ascertaiii for every 
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carrier, for every month of the period of Fed¬ 
eral control during which its railroad or system 
of transportation was not under Federal opera¬ 
tion its deficit in railway operating income, if 
any, and its railway operating income, if any 
(hereinafter called “Federal control return”), 
and the average of its deficit in railway operat¬ 
ing income, if any, and of its railway operating 
income, if any, for the three corresponding 
months of the test period taken together (here¬ 
inafter called the “test period return”) : Pro¬ 
vided, That “test period return,” in the case of 
a carrier which operated its railroad or system 
of transportation for at least one year during, 
but not for the whole of, the test period, means 
its railway operating income, or the deficit 
therein, for the corresponding month during the 
test period, or the average thereof for the cor¬ 
responding months during the test period taken 
together, during which the carrier operated its 
railroad or system of transportation. 

(d) For every month of the period of Fed¬ 
eral control during which the railroad or system 
of transportation of the carrier was not under 
Federal operation, the Commission shall then 
ascertain (1) the difference between its Federal 
control return, if a deficit, and its test period 
return, if a smaller deficit, or (2) the difference 
between its test period return, if an income, and 
its Federal control return, if a smaller income, 
or (3) the sum of its Federal control return, 
if a deficit, plus its test period return, if an in¬ 
come. The sum of such amounts shall be cred¬ 
ited to the carrier. 

(e) For every such month the Commission 
shall then ascertain (1) the difference between 
the carrier’s Federal control return, if an in¬ 
come, and its test period return, if a smaller in¬ 
come, or (2) the difference between its test pe¬ 
riod return, if a deficit, and its Federal control 
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return, if a smaller deficit, or (3) the sfim of its 
Federal control return, if an income, plus its 
test period return, if a deficit. The sum of such 
amounts shall be credited to the United States. 

(f) If the sum of the amounts so credited to 
the carrier under subdivision (d) exceeds the 
sum of the amounts so credited to thje United 
States under subdivision (e), the difference 
shall be payable to the carrier. In the case of 
a carrier which operated its railroad <j>r system 
of transportation for less than a year during, 
or for none of, the test period, the foregoing 
computation shall not be used, but there shall 
be payable to such carrier its deficit in railway 
operating income for that portion (as a whole) 
of the period of Federal control during which it 
operated its own railroad or system of trans¬ 
portation. 

(g) The (Co mm ission shall promptly certify 
to the Secretary of the Treasury the several 
amounts payable to carriers under paragraph 
(f). The Secretary of the Treasury is hereby 
authorized and directed thereupon to draw war¬ 
rants in favor of each such carrier upon the 
Treasury of the United States for the amount 
shown in such certificate as payable thereto. 
An amount sufficient to pay such warrants is 
hereby appropriated out of any money in the 
Treasury not otherwise appropriated. 

(h) (Added March 4, 1927.) This section 
shall not be applicable to any carrier tohich has 
not, on or before the expiration of sixty days 
after this subdivision takes effect, filed with the 
Commission a statement compiled substantially 
in the manner prescribed in this section, show¬ 
ing the amount claimed to be due such carrier 
under this section. 


I 

I 


I 


i 



